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A law enacted by the legislature of Indiana 
in 1897, provided that mortgagees of house- 
hold goods should not be entitled to posses- 
sion of the mortgaged property until after 
their mortgages had been properly foreclosed 
by suits in the circuit or superior court un- 
less the mortgage specially provided for such 
possession and the goods were turned over to 
him at the time the mortgage was executed 
and he continued to hold them afterwards; 
that all provisions in any mortgage of house- 
hold goods by which the mortgagee reserved 
the right to take possession of the property 
in case of default in payment of the mort- 
gage debt were void; that whenever the 
holder of such a mortgage received a pay- 
ment thereon he should give a receipt stating 
the amount paid together with other particu- 
lars, and that in case such receipt was not 
given the mortgage should be void. The 
constitutionality of the law was questioned in 
the case of Zumpfe v. Gentry, but the su- 
preme court of the State has just held that it 
was constitutional. ‘The court said that the 
law in question, like that relating to exemp- 
tions, was based upon considerations of pub- 
lic policy and humanity, and should be lib- 
erally construed, and that there was good 
reason for making this particular class of 
goods an exception to the rules governing 
the transfer and incumbering of personal 
property in general, and, furthermore, that 
the law was uniform in its operation through- 
out the State. 





The New York Law Journal calls attention 
to some recent rulings of the United States 
District Court for the Eastern District of 
Missouri, in a bankruptcy proceeding, which 
are interesting and important upon the ques- 
tion of compelling dishonest bankrupts to 
furnish information and disgorge concealed 
property. In re Rosser, 96 Fed. Rep. 305 and 
308. It appeared in both of the applications 
that Rosser had received in cash, about thirty 
days before he was adjudicated a bankrupt, 
the sum of $2,500, being the amount of a 
loan made to him by one Logan, the latter 





taking as security therefor a mortgage upon 
real estate owned by the bankrupt. The fact 
of the actual receipt of the money is abso- 
lutely certified, and, indeed, it appears that 
the same was counted out to the bankrupt’s 
attorney and that the latter counted it out to 
the bankrupt. The application in the pro- 
ceeding first cited (96 Fed. Rep. 305) was to 
punish the bankrupt for contempt for declin- 
ing to answer certain questions as to his dis- 
position and the present possession of said 
$2,500, his refusal to testify being expressly 
placed on the ground that his evidence might 
criminate him. The court sustains the bank- 
rupt’s position, as to hold otherwise would be 
to violate constitutional rights secured by the 
Fifth Amendment of the Federal Constitution, 
which declares that ‘‘no person * * * 
shall be compelled in any criminal cases to be 
a witness against himself.’’ The court con- 
siders the two leading cases of Counselman 
v. Hitchcock, 142 U. S. 547; Brown v. 
Walker, 161 U. S. 591; 42 Cent. L. J. 
48, 493. The provision of the Bankrupt 
Law for the protection of a witness from 
criminal consequences of testimony required 
from him is: ‘‘But no testimony given by him 
shall be offered in’ evidence against him in 
any criminal proceeding.’’ In the opinion of 
the court, this language is ‘‘not half so 
strong nor half so broad as the language of 
the Act of February 25, 1868,’’ which, 
in Counselman v. Hitchcock, supra, was held 
not sufficient to authorize the compulsion of 
incriminating evidence. In the later case of 
Brown v. Walker, supra, where by a bare 
majority of the court it was held that a wit- 
ness might be compelled to give incriminating 
testimony, the decision was based upon the 
Act of February 11, 1893, amending the 
former statute of 1868, and making the se- 
curity to a witness much more sweeping. 
The act of 1893 contains the following clause : 
‘*But no person shall be prosecuted or sub- 
jected to any penalty or forfeiture for or on 
account of any transaction, matter or thing, 
concerning which he may testify, or produce 
evidence, documentary or otherwise, before 
said commission, or in obedience to its sub- 
peena, or the subpoena of either of them, or 
in any such case or proceeding.’’ The pres- 
ent decision by the district court in Re Ros- 
ser seems to be sound under the doctrine of 
the supreme court cases above cited, and the 
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practical suggestion is made by the exchange 
mentioned, to amend the bankrupt law by in- 
serting, in connection with the provision that 
no person shall be excused from testifying on 
the ground that his testimony would tend to 
criminate him, animmunity from prosecution 
as broad in its terms as that contained in the 
Act of February 11, 1893, which has already 
received authoritative judicial approval. 

The district court did, however, in the sec- 
ond Rosser proceeding (96 Fed. Rep. 308), 
afford an approximate remedy under the facts 
as they appeared and the bankrupt law as it 
stands. The substance of this decision is ex- 
pressed in the following ‘‘syllabus by the 
court:’’ ‘‘A bankrupt who admits that he 
had in his possession $2,500 in cash, three or 
four weeks before proceedings in bankruptcy 
were begun against him, and who refuses, 
when an order is made upon him, to turn it 
over to the trustee, or to give any account of 
what disposition he has made of it, should be 
committed to prison until he disgorges the 
same.”’ 

The situation was that Rosser admitted the 
receipt of $2,500 a short time before he was 
adjudged a bankrupt, refused to pay over or 
account for the same and further refused, 
under his constitutional privilege, to give evi- 
dence which might aid in its recovery. Un- 
der such circumstances it was only proper for 
the court to charge him presumptively with 
the possession of the money and to treat his 
refusal to make it over to a trustee as an act 
of contempt. To fortify its position the court 
cites a decision under a former bankruptcy 
act, in a proceeding entitled In re Salkey, 21 
Fed. Cas. 235, No. 12,253, in whichthe facts 
were substantially the same as in the present 
case. 








NOTES OF IMPORTANT DECISIONS. 


REFORMATION OF DEED.—In Willey v. Hodge, 
80 N. W. Rep. 75, decided by the Supreme Court 
of Wisconsin, it was held that a voluntary deed, 
made by a father to an adult son, without any 
prior consultation or agreement with the son, and 
intended to convey to him certain land in consid- 
eration of natural love and affection, will not be 
reformed by a court of equity, after the grantor’s 
death, to correct a mistake by reason of which it 
fails to describe the land intended, as against the 
other children and heirs of the grantor. The 





court said in part: ‘In speaking of the disposi- 
tion of a court of equity to interfere in cases of a 
voluntary contract, Judge Story says: ‘It has 
been said that there are exceptions, and that they 
stand upon special grounds; such as the interfer- 
ence of courts of equity in favor of settlements 
upon a wife and children, for whom the party is 
under a natural and moral obligation to provide. 
But, although the doctrine in favor of such ex- 
ceptions has been maintained by highly respect- 
able authority, yet it must now be deemed entirely 
overthrown by the weight of more recent adjudi- 
cations, in which it has been declared that the 
court will not execute a voluntary contract, and 
that the principle of the court to withhold its 
assistance from a volunteer applies equally 
whether he seeks to have the benefit of a con- 
tract, a covenant, or a settlement.’ 1 Story, Eq. 
Jur. § 433; see 2 Story, Eq. Jur. § 793b. Nor can 
we apply to this case the same doctrine of equity 
jurisprudence as is applied to the defective exe- 
cution of powers. Quoted again from 2 Story, 
Kq. Jur. § 793b: ‘There may be a clear, if nota 
satisfactory, line of distinction drawn between 
cases of voluntary contracts, covenants and set- 
tlements, when there has been a defective con- 
veyance or execution thereof, and cases of a de- 
fective execution of a power. In the latter cases 
the donee of the power designs to carry into effect 
not merely his own objects and intentions, but 
those of other persons, by executing the power in 
favor of persons who stand as volunteers, upon a 
meritorious consideration, and for whom he is 
under a natural and moral obligation to provide; 
and his own defective execution of the power, by 
mistake or otherwise, not only defeats his own 
positive intention and moral obligation and duty 
to execute the trust reposed in him, but it would, 
if not aided, also defeat the very objects for which 
the power was created by third persons, whether 
it was created as a bounty or upon a valuable con- 
sideration passing between the donor and donee 
of the power.’ No such considerations exist in 
this case, and the freedom of equity interven- 
tion in cases of defective execution of powers 
cannot be invoked to aid the plaintiff in 
his dilemma. There can be no doubt of the 
intention of the father to convey this tract 
of land to the plaintiff. His deed, however, 
fails to describe it. The rule is quite famil- 
iar that a defective deed may be treated in 
equity as an agreement to convey, and perform- 
ance enforced. But the rule is equally well un- 
derstood that, when it appears that the deed was 
voluntary, equity will not carry it into effect, or 
reform it. Eaton v. Eaton, 15 Wis. 259; Hanson 
v. Michelson, 19 Wis. 498; Petesch v. Hambach, 
48 Wis. 443, 4 N. W. Rep. 565. It is suggested 
that, as the deed in question is based upon what 
is called in the books a ‘meritorious considera- 
tion,’ the right to a reformation ought to be up- 
held. All the casesI have been able to find in 
which such a consideration has been upheld as 
warranting the intervention of a court of equity 


XUM 














ity 
id, 


hat 


1p- 
in 
as 
lity 





WIiIRA 


Vou. 49 


CENTRAL LAW JOURNAL. 341 








rest upon the fact of the defective execution of a 
power, or upon some matter of contract, such as 
an agreement fora family settlement, or the re- 
sult of negotiation and agreement. These ele- 
ments are entirely wanting in this case. The 
grantee in the deed knew nothing of its execution 
until after the father’s death. The son was an 
adult person, in no way dependent upon the 
bounty of the parent. He has no claim upon his 
father at all, superior to his sisters, against whom 
he seeks relief. While recognizing the principle 
that in certain cases the performance of a moral 
duty will justify the intervention of equity, Pom- 
eroy, in his work on Equity Jurisprudence, says 
that it is only effective within very narrow limits, 
and will only ‘enforce the promises thus imper- 
fectly performed as against a third person claim- 
ing merely by operation of law, who has no 
equally meritorious foundation for his claim.’ 
Sec. 588. No case has been found that carries 
the rule to the limit sought in this case. On the 
contrary, modern decisions are the other way. 
Story, Eq. Jur. sec. 987, repeats the doctrine be- 
fore quoted, and says the court will not interfere, 
although the parties stand in the relation of wife 
or child. A recent case in Michigan, cited by the 
trial court, fully sustains his conclusions. Shears 
v. Westover, 110 Mich. 505,68 N. W. Rep. 266. 
The transaction under consideration was, in a 
general sense, a testamentary disposition of prop- 
erty. Thedoctrine being established in this State 
that equity will not reform a will, the plaintiff is 
left without remedy. Sherwood v. Sherwood, 45 
Wis. 357.” 





CHARITIES—WILL—RESTRAINT ON POWER OF 
ALIENATION—CHANGING MODES OF ADMINIS- 
TERING TRuUST.—The Supreme Court of Missouri, 
in the decision of the case of Lackland v. Walker, 
528. W. Rep. 414, lays down some interesting 
propositions of law on a subject of considerable 
perplexity. ‘The length of the opinion precludes 
us from giving more than a resume of the points 
decided, which are as follows: 

1. A devise of property to constitute a botanical 
garden, with a museum and library connected 
therewith, ‘‘so as to provide for the use of the 
public of a botanical’ garden easily accessible, 
which shall be forever kept up and maintained 
for the cultivation and propagation of plants, 
flowers, fruits, and forest trees, and other pro- 
ductions of the vegetable kingdon, and a museum 
and library connected therewith, and devoted to 
the same, and to the science of botany, horticul- 
ture, and allied objects,’’ to be preserved ‘‘to the 
use and enjoyment of the public for all time,” 
coupled with provisions for the enlargement of 
the garden, museum, and library, and for the es- 
lablishment of a fully-equipped school of botany, 
defines a charity, and creates a charitable trust. 

2. A charitable trust will be recognized, pro- 
tected, and enforced by the courts of chancery, 
without the aid of St. 43 Eliz. ch. 4. 





3. The heirs of a testator are not necessary par- 
ties to a suit by the trustees of a charitable trust 
praying for a decree relieving them from restraints 
upon their power to alienate the trust property 
imposed by the will, where the will operated as 
an immediate devise of the property to the 
trustees, as the heirs had no interest therein. 

4. Where the publicis the beneficiary of a char- 
itable trust, the attorney-general is the only nec- 
essary party to a suit instituted by the trustees 
relating to their powers and duties. 

5. A will creating a charitable trust, and pro- 
viding that the trustees shall not have the power 
to make any sale, conveyance, or disposition of 
the real estate devised, except to lease it fora 
term not exceeding 60 years, with covenants for 
a perpetual renewal thereof, does not deny the 
power of the trustees to alienate the real estate, as 
the method of leasing amounts to a substantial 
alienation, but merely limits the form of the 
alienation. 

6. Where a definite charity is created, the fail- 
ure of the particular mode by which its dominant 
purpose is to be effectuated will not defeat the 
charity, for equity will substitute another mode. 

7. It being the very essence of a charity that it 
shall endure forever, lands made the subject of a 
charitable trust are inalienable, unless by the 
terms of the trust express power is given the 
trustees to alienate them. 

8. In the absence of an express provision of a 
charitable trust making land purchased by trustees 
as an investment of surplus funds inalienable, 
such lands are not affected by a general provision 
restraining the alienation of trust lands, or by the 
rule that lands made the subject of a charitable 
trust are inalienable. 

9. In determining whether lands made the 
subject of a charitable trust are alienable, a dif- 
ference should be noted between lands actually 
used for the charity itself, and lands set apart in 
order to provide, by means of their income or use, 
a fund for the endowment of the charity, as the 
latter presents a question of administration. 

10. Where testator created a charitable trust, 
and provided that certain lands devised to the 
trustees should be leased for the purpose of pro- 
viding a fund for the endowment of the charity, 
and denied to the trustees the right to otherwise 
alienate the same, and at the time of the execution 
of the will the courts, in construing one of a sim- 
ilar nature which provided that the lands should 
be leased for terms not exceeding five years, had 
held that the court had power, where conditions 
demanded it, to authorize the execution of leases 
fora longer period, a case is presented for the 
practical application of the rule that testators are 
supposed to know the rules by which courts are 
guided in their administration of the law, as well 
in the case of charities as in those of individuals, 

and the testator is conclusively taken to have im- 
pliedly agreed that, if it should become impos- 
sible to administer the trust in the manner pro- 
posed, the court might make any reasonable mod- 
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ification of his scheme which might at any time 
become necessary. 

11. Under an act of the legislature providing 
that ‘it shall and may be lawful for’’ a named 
person to devise to trustees certain described lands 
for the creation of a charitable trust therein men- 
tioned, and ‘“‘by proper or apt words in said last 
will * * * to provide that no absolute aliena- 
tion shall ever be made of said lands,’’ or any 
portion of the same, by the trustee therein ap- 
pointed, the provision as to alienation is not a 
binding legislative direction, but is permissive 
only, conferring a power on the creator of the 
trust, which it was apprehended there would 
otherwise be no right or authority to do. 

12. A statute authorizing the creation of a char- 
itable trust by will, and a devise of lands to 
trustees, which shall be inalienable by such 
trustees, is to be construed to imply that the courts 
should have the same power of administration 
over this charity which exists under the rules of 
equity jurisprudence, and which they may exer- 
cise as to others; and, where conditions arise mak- 
ing it necessary in the administration of the char- 
ity, the court may decree the sale of such real es- 
tate. 

13. The power of a court of equity to change 
the form of the administration of a charity from 
that provided in the instrument creating it is 
based on a change of circumstances permanent in 
its nature, making it substantially impossible to 
literally carry out or observe the forms or details 
of administration prescribed, or making it neces- 
sary to provide another form for administering 
the trust. 

14. Where at the time of testator’s death he was 
engaged in putting toa test his policy of letting 
property on ground leases, and, in his devise to 
trustees of a charity, directed that they lease the 
property devised for the purpose of procuring a 
fund to endow the charity, and forbade any dif- 
ferent alienation, and after his death there devel- 
oped and became fixed a widespread conviction in 
the minds of the people against accepting such 
ground leases, so that the trustees were unable to 
lease the property, although adjacent property 
had been improved and wasin great demand, and 
the directions of the testator have become impos- 
sible of observance, the courtis authorized to vary 
the details of the administration of the charity, 
and direct a sale of the property. 





JUDGMENT—DIVORCE—ALIMONY—DECREE.— 
The Court of Chancery of New Jersey held, in 
Elmendorf v. Elmendorf, 44 Atl. Rep. 164, that a 
judgment in personam in a State court without 
personal service, and in violation of Const. U.S. 
Amend. art. 14, prohibiting the deprivation of a 
person of property without due process of law, is 
not valid within the State, and may be collaterally 
impeached in an action brought in the State court 
on such judgment, and that a judgment for ali- 
mony rendered against a defendant domiciled in 
another State, without service of process within 





the State, is a decree fixing a personal liability 
without ‘due process of law,’’ prohibited by 
Const. U. S. Amend. art. 14. The court says: 
“Complainant and defendant were married in 
New Jersey in 1879, and resided in this State as 
man and wife until 1881, when defendant left 
New Jersey, and has never since resided here. In 
May. 1887, complainant filed a bill against de- 
fendant in this court, praying a decree of divorce 
for desertion, and for alimony for the support of 
herself and child. The bill alleged that defend- 
ant resided in Missouri. No personal service of 
process was made, and an order was made recit- 
ing that he was a non-resident, and as such notice 
was personally served on the defendant in the 
State of Missouri. Defendant did not appear in 
the cause, and upon a decree pro confesso, and re- 
port of master, a final decree of divorce for deser- 
tion was made November 29, 1887. The final de- 
cree gave complainant custody of the child, and 
directed that defendant pay complainant, from 
the date of the decree, for the maintenance and 
support of complainant and their child, at the 
rate of $6 per week. The notice served on de- 
fendant stated that the object of the suit was to 
obtain a divorce, and contained no notice that ali- 
mony was prayed. On March 13, 1899, complain- 
ant filed a petition alleging that only $20 had 
been paid up to that time on account of the ali- 
mony; that defendant had neglected and refused 
to pay any further sum, and that $4,768 were due, 
besides the taxed costs of $62.26; that defendant 
then resided at Buffalo, in the State of New York; 
that he was about to come into the State on his 
arrival from a foreign port, and to depart from 
the State at once—and praying a writ of ne exeat. 
The writ was allowed, bail being indorsed at 
$1,000; and the defendant was arrested, and gave 
bond to the sheriff, for which subsequently was 
substituted, under order of the court, a bond to 
appear in the suit and render himself amenable to 
the orders and process of the court herein. Mo- 
tion is now made by the defendant to discharge 
the ne exeat, and to deliver up the bond. Defend- 
ant’s affidavit served with the notice of the mo- 
tion shows that in November, 1882, defendant left 
his residence in New Jersey, and has since that 
time been a resident of other States, and that at 
the time of the proceedings for divorce he was a 
resident of Missouri, and was personally served 
there with notice of this suit for divorce. He has 
resided in New York from June, 1897, and has 
never acquired any residence or domicile in New 
Jersey since 1882. No copy of the final decree 
was ever served on defendant until March 18, 1899, 
when he was arrested under the ne exeat, and 
while he was under arrest, and at the same time 
summons in a suit at law in the supreme court 
for $8,000 was served. Defendant denies the in- 
tention to depart from the State for the purpose 
of avoiding process. He admits payment of $20 
to complainant, but denies that it was paid as 
alimony, or was demanded or claimed as such. 
The motion to discharge the writ is based upon 
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two grounds: First, that the arrest was an im- 
prisonment for debt, and prohibited by the con- 
stitution; second, that the decree for alimony and 
costs was void, because, defendant not having 
been brought within the jurisdiction of the court, 
an execution or process upon the decree against 
defendant personally is a deprivation of his lib- 
erty, within the provision of the fourteenth 
amendment to the federal constitution, that no 
State shall deprive any person of life, liberty, or 
property without due process of law. Judgments 
of a State court may now be directly attacked as 
violating this amendment, and be held void if 
rendered without due process of law. In Pen- 
noyer v. Neff (1877), 95 U.S. 714, 733, a judgment 
in personam against a non-resident was held void 
under this amendment when attacked collaterally ; 
and, inasmuch as the decisions of the United 
States Supreme Court control State courts as to 
its construction and application, a judgment 
within the terms of the amendment as so con- 
strued is no longer valid within the State, and its 
validity under this amendment may be impeached 
collaterally in an action in the State court upon 
thejudgment. Elliot v. McCormick, 144 Mass. 10, 
10 N. E. Rep. 705; Needham v. Thayer, 147 Mass. 
536, 18 N. E. Rep. 429. If a bill in equity shows 
no right to relief, a ne exeat issued thereon will be 
discharged on motion (Anshutz v. Anshutz, 16 N. 
J. Eq. 166); and if the decree for alimony in this 
ease is void, under Const. U. S. Amend. art. 14, 
the ne exeat should be discharged. In Hervey v. 
Hervey, 56 N. J. Eq. 166, 38 Atl. Rep. 767, I had 
occasion to examine the question of the jurisdic- 
tion of this court to render a decree for alimony 
against the husband, where the wife was domi- 
ciled in this State, and the husband, although also 
domiciled here, could not be served with process 
within the State. I concluded that if the hus- 
band’s legal domicile was within this State, and 
he had not acquired another domicile elsewhere, 
the court has jurisdiction to make a decree for 
alimony on final hearing, after defendant had been 
brought in as an absent defendant under our stat- 
ute. Where, however, the defendant is a non- 
resident at the time of the proceedings for divorce, 
and is not served with process within the State, 
and does not appear, my conclusion is that a de- 
cree for alimony, based solely on publication or 
service out of the State, isa decree fixing personal 
liability or obligations without ‘due process of 
law,’ and is, therefore, void under the federal 
constitution. A decree for alimony rendered un- 
der such circumstances has generally, if not uni- 
versally, been held to be without due process, 
under constitutional provisions. Cooley, Const. 
Lim. (2d Ed.) 406, and cases cited. And inas- 
much as the federal constitution, as construed by 
the Supreme Court of the United States, is bind- 
ing upon State as well as federal courts, a decree 
which is void under that constitution may, on the 
authority of the above cases, be collaterally at- 
tacked in the State courts.” 





INNKEEPERS — THEFT OF BOARDER’S PROP- 
ERTY.—In Meacham v. Galloway, decided by the 
Supreme Court of Tennessee, it appeared that 
plaintiff had engaged rooms and board for him- 
self and family at defendant’s hotel for two or 
three weeks, at rates given to persons remaining 
longer than a week, and was assigned rooms on 
the floor occupied by regular boarders. Some 
apparel and other articles belonging to the family 
were stolen from their rooms after they had been 
in the hotel about a week, but there was no proof 
of negligence on defendant’s part, or that any of 
its employees had committed the theft. It was 
held that the defendant was not liable for the loss, 
since the plaintiff and his family were mere 
boarders at the hotel, and not guests. The court 
says: ‘*The chancellor held that complainant and 
his wife were boarders at the hotel. and that, as 
the record did not disclose any culpable negli- 
gence, the defendants were not liable for the value 
of the articles. In support of the decree of the 
chancellor, it was argued that complainant was 
not a guest, for he was neither a traveler, way- 
farer, or transient comer, it is insisted (1) he was 
a neighbor; (2) he came ata fixed rate; (3) he 
came for a definite time, and specified that he 
should be loeated with the families, the regular 
boarders, and not with the transients. Itis argued 
that as to him the hotel was not an inn, buta 
boarding house; that he received a lower rate, 
and a more limited liability was thereby incurred 
by the company. An inn is defined as a house 
for the lodging and entertainment of travelers. 
People v. Jones, 54 Barb. 311; Lewis v. Hitch- 
cock, 10 Fed. Rep. 4. ‘A house where a traveler 
is furnished with everything he has oceasion for 
while on the way.’ Thompson v. Lacy, 3 Barn. 
& Ald. 286. Inns are houses for the entertainment 
of travelers—‘wayfarers,’ as they are called. Cay- 
lis’ Case, 8 Coke, 32; Willard v. Reinhardt, 2 E. 
D. Smith, 148; 11 Am. & Eng. Enc. Law, tit. 
‘Inns,’ 7; Bac. Abr. tit. ‘Inns and Innkeepers,’ 3; 
Story, Bailm. § 475. So it has been held that 
common inns are instituted for passengers and 
wayfaring men; therefore, if a neighbor, who is 
no traveler, lodges there, and his goods be stolen, 
be shall not have an action. Carter v. Hobbs, 12 
Mich.52. The prominent idea of the term ‘guest’ 
is that he must be a traveler, wayfarer, or tran- 
sient comer to an inn for lodging or entertain- 
ment. 11 Am. & Eng. Enc. Law, p. 13. ‘Every 
one who is received into an inn, and has enter- 
tainment there, for which the innkeeper has re- 
muneration or reward for his service, is a guest. 
The relation of host and guest exists. This gen- 
eral definition, however, only includes those who 
are in a legal sense travelers or wayfarers, and 
boarders or persons who reside in the same place 
are not embraced by it. It is only travelers or 
wayfarers that innkeepers are bound to accept as 
guests, and it is to them alone that they are under 
extraordinary responsibility for the safe-keeping 
of beast and goods.’ Russell v. Fagan (Del. 
Su per.), 8 Atl. Rep. 258; Curtis v. Murphy, 63 
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Wis. 4, 22 N. W. Rep. 825. ‘The basis of this re- 
striction is the peculiar liability of innkeepers to 
those who, as strangers and sojourners, are com- 
pelled to put up in an inn, without knowing the 
character of the house. The liability of inn- 
keepers is strict, and justly so, but it is a liability 
limited to their relation to travelers or wayfaring 
men. The law of civilized countries benignantly 
protects men away from home, and from those 
resources with which the denizen or citizen can 
guard himself from wrong, and protect his prop- 
erty from loss or injury.’ Horner v. Harvey (N. 
Mex.), 5 Pac. Rep. 329. ‘When a traveler comes 
to an inn and is accepted, he instantly becomes a 
guest. The innkeeper, when he accepts him and 
hi- goods, becomes his insurer, and the innkeeper 
must answer in damages for the loss or injury of 
all goods, money and baggage of his guest brought 
within his inn and delivered into his charge and 
custody, according to the usage of travelers and 
innkeepers; but he must be a guest, and before 
he can be a guest he must be a traveler. When 
he ceases to be a traveler or a transient or a way- 
faring man, and takes up a permanent abode, even 
in an inn, he ceases to be an object of the law's 
especial solicitude, and he is no longer a guest, 
but a boarder; no longer a traveler, but a citizen.’ 
Id. Again, in Russell v. Fagan (Del. Super.), 8 
Atl. Rep. 258, Chief Justice Comegys said: ‘It is 
said that inns exist for the benefit of the traveling 
community. In fact, they are almost as much a 
necessity to travelers as the public means of loco- 
motion are. In them wayfaring people of every 
kind, if they can afford the expense which the 
host charges for that service, can be accommo- 
dated with diet and lodgings; in other words, can 
be entertained in their journeyings. ‘The neces- 
sities of such people oblige them to solicit enter- 
tainment at the public or common inn, both for 
themselves and their beasts, where they travel 
with such; otherwise they would be without 
shelter and food. Because of this necessity, and 
that the host or entertainer is generally unknown 
to a party resorting to his house or inn, and that 
such party is compelled to trust himself and bis 
property to his keeping, and that he is charged by 
the innkeeper for entertainment for himself and 
his beasts and the custody of his property, the 
law holds the innkeeper to a strict liability, not 
from any contract between the parties, but from 
the duty growing out of his public employment. 
It is said that there are two classes of persons who 
are entertained by innkeepers for rewards—guests 
and boarders. The distinction between a guest 
and boarder, which it is difficult to draw, and 
which is variously stated, is based mainly upon 
the fact that boarders contract for a definite stay 
at specific prices... In Lawrence v. Howard, 1 
Utah, 142, the court said: ‘In this country hotel 
keepers act in a double capacity, being both inn- 
keepers and boarding-house keepers. As inn- 
keepers they entertain travelers and transient 
persons—those who come without bargain as to 
time or price, and go away at pleasure, paying 





for only actual entertainment received. As 
boarding-house keepers they entertain resident 
and regular boarders for definite lengths of time, 
and at specific prices, previously agreed upon.’ 
In Sboecraft v. Bailey, 25 Iowa, 553, the distinc- 
tion between a guest and boarder seems to be this: 
The guest comes without any bargain for time, 
and remains without one, and may go whenever 
he pleases, paying only for the actual entertain- 
ment he receives; and it is not enough to make 
one a boarder, and not a guest, that he stayed for 
a long time in the inn in this way. The case of 
Manning v. Wells, 9 Humph. 746, is to the same 
effect. Im that case it appeared plaintiff was 
boarding at the house of defendant, who kept a 
public inn in the city of Memphis, at $12.50 per 
month, and lodged in a room that had no lock on 
the door, and that during the night, while he 
slept, his coat, worth $12.50, was stolen. The 
trial judge charged the jury that defendant was 
liable for the coat, if lost or stolen from his house, 
unless it happened by the act of God or the pub- 
lic enemy; but, if the plaintiff had exclusive use 
and possession of the room, then the defendant 
would not be liable. The jury found for the 
plaintiff the value of the coat, and the defendant 
appealed to this court. Said Judge Green, viz.: 
‘The doctrine stated by his honor is certainly the 
true one, as applicable to the goods of a guest in 
aninn. But a guest isa traveler or wayfarer who 
comes to an inn and is accepted. Story, Bailm. § 
477. A neighbor or friend who comes to an inn 
on the invitation of the innkeeper is not deemed a 
guest. Bac. Abr. tit. ‘‘Inn and Innkeepers,’’ 5; 
Com. Dig. tit. ‘Action upon Case for Negli- 
gence,’’ (B) 2. Nor is a person a guest, in the 
sense of the law, who comes upon a special con- 
tract to board and sojournataninn. He is deemed 
a boarder. And, if he is robbed, the host is not 
answerable for it. 5 Bac. Abr. tit. ‘*‘Inn and Inn- 
keeper,’’ 5. These principles are settled by the 
authorities, and founded in sound reason. A pas- 
senger or wayfarer may be an entire stranger. He 
must put up and lodge at the inn to which his 
day’s journey may bring him. It is, therefore, 
important that he should be protected by the 
most stringent rules of law enforcing the liability 
of the innkeeper. In such case, therefore, the law 
makes the innkeeper the insurer of the goods of 
his guest, except as to losses occasioned by the 
act of God or public enemies. But, as a boarder 
does not need such protection, the law does not 
afford it. It is sufficient to give him a remedy 
when he shall prove the innkeeper has been guilty 
of culpable negligence.’ See 4 Am. & Eng. Enc. 
Law, tit. ‘Board’ (2d Ed.), p. 592.”” 





CRIMINAL LAW—CONSPIRACY — COMPLETION 
—Osvious Fraup.—In People v. Gilman, 80 N. 
W. Rep. 4, decided by the Supreme Court of 
Michigan, it was held that proof that a prisoner 
professed to be a medium, and with the assistance 
of others, gave a seance, which was attended by 
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one who paid the customary fee charged, is suffi- 
cient to support a conviction for conspiracy to 
defraud. It was further held that a conspiracy 
to defraud by false pretenses is none the less an 
offense because not calculated to deceive a person 
of ordinary intelligence; and that a conspiracv to 
defraud by false pretenses is complete when 


formed, and it is immaterial that the person from 


whom money was obtained through such con- 
spiracy was not deceived. Thecourtsaid: ‘The 
defendant was convicted of the offense of conspir- 
ing with others to cheat and defrand one Edwin 
H. Sadler of the sum of $1. The proof snowed 
that the defendant professed to be a materializing 
medium, and gave ‘materializing seances,’ in 
which he was assisted by others mentioned in the 
proof. Sadler was adetective, and attended with 
another detective. Before the proceedings be- 
gan, defendant said that the usual collection of $1 
would be taken up, and Sadler, among others, 
paid $1. During the proceedings Sadler suc- 
ceeded in exposing the defendant as an impostor. 
Counsel for the defendant say that there are two 
grounds of error relied on: (1) The information 
does not meet the theory of the evidence, because 
it is obvious that any conspiracy to defraud that 
may have existed was not to defraud Sadler, but 
the general public, and should have been so 
charged; (2) that no crime was committed, be- 
cause it was an obvious humbug, which could not, 
in the nature of things, deceive any rational being. 

‘It is apparent that the conspiracy to cheat was 
not specially aimed at Sadler when the scheme 
was concocted, but at such persons as might be 
induced to attend the meetings. It may be that 
no particular persons were in view, and, had no 
one attended the meeting, no one could have been 
named as an intended victim, although the offense 
of conspiracy would have been complete. An in- 
dictment in such case might charge a conspiracy 
to cheat ‘the citizens or inhabitants of the State 
and others,’ as in the case of Clary v. Com., 4 Pa. 
St. 210; or ‘such persons as should become pur- 
chasers.’ Com. v. Judd, 2 Mass. 329. But where 
the conspiracy has been carried vut, and money 
has been obtained from some person in conse- 
quences of it, the overt act has shown and made 
certain what was uncertain before, viz., the per- 
son whom it was the conspirator’s intention to de- 
fraud. See People v. Arnold, 46 Mich. 273, 9 N. 
W. Rep. 406. 

‘**Counsel cite the case of United States v. Fay, 
83 Fed. Rep. 839, in support of the second point. 
In that case Howard paid the defendant $50 upon 
the pretense that through supernatural power of 
mental vision possessed by him he could and would 
find and inform him, Howard, of hidden treas- 
ures upon his farm. The defendant was arrested 
upon the charge of using the United States mail 
for ‘ascheme to defraud.’ Upon motion the court 
quashed the information upon the ground that 
‘such a scheme manifestly must invoive something 
in the nature of a plausible device—some such 
device as in itself isreasonably adapted to deceive 





persons of ordinary comprehension and prudence. 
A manifest hoax and humbug, like a proposition 
to take a person on a flying trip to the moon, to 
fit out a traveler for a submarine voyage to China, 
or any other scheme which belies the generally 
known and generally recognized laws of nature, 
cannot, in the nature of things, deceive any ra- 
tional being. * * * There is a marked distinc- 
tion between a case of this kind, involving, as it 
does, a physical impossibility, and one related to 
religious, moral or ethical tenets. A scheme to 
defraud, planting itself upon, and seeking to take 
advantage of, such tenets, entertained as they are 
by large numbers of people, has been held within 
the contemplation of the federal statutes, and with 
this class of cases I have no fault to find. Because 
there is no scheme set out in the indictment rea- 
sonably adapted to deceive persons of ordinary 
prudence, I am of the opinion that thereis no 
scheme to defraud, within the meaning of the 
statute in question.” We are not disposed to 
criticise this construction of a statute that is not 
before us, but we are of the opinion that it should 
not be said as a matter of law that a citizen is not 
a rational being, even if he be entrapped by cheats 
and false pretenses which would not deceive per- 
sons of ordinary intelligence. The law is more 
necessary to the protection of the unwary and sim- 
ple-minded, who are not looking for duplicity and 
deceit, than shrewder persons. Designing per- 
sons do not ply their nefarious vocations among 
the latter class, but seek for victims among those 
whose credulity makes them more easily deceived. 
We cannot agree with counsel in considering 
those who believe in the theories of spiritualism 
to be idiots, and, if we could, we should hesitate 
to say that one who conspired to cheat them 
would not be guilty ofa crime. It is said that the 
information charges a conspiracy to defraud one 
who could not be defrauded, because he knew the 
representations to be false. The conspiracy is 
complete when it is formed, and the guilt or in- 
nocence of the conspirators does not depend upon 
the success of the enterprise. They carried out 
their scheme, and obtained money from Sadler 
and others, which shows that he was an object of 
the conspiracy, though not necessarily a victim 
of it.” 





CORPORATIONS—CONTRACTS—DUTY OF STOCK- 
HOLDERS.—In Fox v. Mackay, 57 Pac. Rep. 670, 
decided by the Supreme Court of California, it 
was held that stockholders of a corporation, who 
do not control its directors, owe no duty to the 
corporation not to conceal from the directors the 
fact that they are interested in another corpora- 
tion with which the directors of the former are 
about to make a contract, and hence such a con- 
tract is valid, notwithstanding such conceal- 
ment. 
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THE LINE OF PRIVATE OWNERSHIP 
OF LANDS RUNNING TO WATER. 


The property in the soil of the sea, and of 
estuaries, and of rivers in which the tide ebbs 
anc flows is, ia England, held to be prima facie 
of common right vested in the crown.' And 
in this country the soil of the beds of naviga- 
ble streams and arms of the sea is the prop- 
erty of the people.? The distinction is made 
that while the title to the sea coast and shores?a 
of tidal rivers is not a proprietary but a 
sovereign right,® the title to beds of streams 
navigable, in fact, is in the State as proprie- 
tary.‘ 

Speaking of the charters granted by various 
members of the Stuart dynasty, in which the 
powers of government of large provinces in 
America were united with the grant of terri- 
tory, it was held,in Martin v. Waddell,® that 
the lands under the navigable waters passed 
to the grantee as one of the powers of govern- 
ment. ‘‘In no one of these colonies,’’ said 
Taney, C. J., ‘thas the soil under its naviga- 
ble waters, and the rights of fishery for shell 
fish or floating fish, been severed by the let- 
ters-patent from the powers of government. 
In all of them from the time of the settlement 
to the present day, the previous habits and 
usages of the colonists have been respected, 
and they have been accustomed to enjoy in 
common the benefits and advantages of the 
navigable waters, for the same purposes and 
to the same extent that they have been used 
and enjoyed for centuries in England. Indeed, 
it could not well have been otherwise ; for the 
men who first formed the English settlements 
could not have been expected to encounter 
the many hardships that unavoidably attended 
their emigration to the new world, and to 
people the banks of its bays and rivers, if 

the land under the water at their very doors 
was liable to immediate appropriation by 
another as private property, and the settler 
upon the fast land thereby excluded from its 
enjoyment, and unable to take a shell fish 
from its bottom, or fasten there a stake or 


1 Bristow v. Cormican, L. R. 3 App. Cas. 641. 

2 McCready v. Virginia, 94 U. S. 391; Paul v. Hazle- 
ton, 37 N. J. L. 106; Martin v. Waddell, 16 Pet. 367. 

2a As to the signification of shore, see infra. 

8 Coxe v. State, 144 N. Y. 396. 

4 Morgan v. King, 35 N. Y. 453, 90 Am. Dec. 458. 

516 Pet. 413. And see Com. v. Charlestown, 1 
Pick. 180, 11 Am. Dec. 161. 








even bathe in its waters, without becoming a 
trespasser upon the rights of another.’’ 

A riparian owner on a navigable stream, 
not properly an arm of the sea, has generally 
paramount right to all use of the bed of the 
stream not inconsistent with its use for navi- 
gation ;° as, to take minerals or fish.” 

Much confusion will be avoided in 
investigating the main question by 
carefully noting the distinction between 
streams navigable in law and streams 
navigable in fact. Failure to observe this 
distinction has, as has been said by the 
Supreme Court of the United States, ‘‘laid 
the foundation in many States of doctrines 
with regard to the ownership of the soil in 
navigable waters above tide water at variance 
with sound principles of public policy.’’® 

In an early case,® the Supreme Court of 
Illinois, discussing the question of what will 
pass by a grant bounded by a stream of water, 
said: ‘‘At common law this depended on the 
character of the stream or water. If it were 
a navigable stream or water the riparian pro- 
prietor extended only to high-water mark. 
If it were a stream not navigable, the rights 
of the owner extended to the center thread of 
the stream.”’ 

At common law, only arms of the sea and 
streams where the tide ebbs and flows are 
deemed navigable. Streams above tide water, 
though navigable in fact at all times, or in 
freshets, were not deemed navigable in law. 
All tide waters were navigable, and non-tidal 
waters were non-navigable. The ebb and 
flow of the tide was made the test of naviga- 
bility, because it was in fact the practical 
test. The doctrine of the dominion over 
and ownership by the crown of lands within 
the realm under tide waters was not founded 
upon the existence of the tide over the lands, 
but upon the fact that the waters were navi- 
gable, ‘‘tide’’ waters and ‘‘navigable’’ waters 
being used there as synonymous terms. The 
common law doctrine, however, as to tide 
waters, is not accepted in this country, be- 
cause inapplicable to our circumstances. In 
the British Isles the rivers are inconsiderable 
in volume and of little value for purposes of 
navigation, except where they are affected by 

6 Braxon v. Bressler, 64 Ill. 338; Parker v. People, 
111 Ill. 581. 

7 Holyoke Co. v. Lyman, 15 Wall. 500. 


8 Barney v. Keokuk, 4 Otto, 324. 
9 Middleton v. Pritchard, 4 Ill. 510,38 Am. Dee. 112. 
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the ebb and flowofthetide. In this country, 
on the other hand, there are thousands of 
miles of inland waters wholly uninfluenced by 
tides which are in fact navigable, so that the 
common law test of navigability is of neces- 
sity respected. ‘‘A different test,’’ said Mr. 
Justice Field, ‘‘must, therefore, be sought to 
determine the navigability of our rivers with 
the consequent rights both to the public and 
the riparian owner, and such test is found in 
their navigable capacity. Those rivers are 
regarded as public navigable rivers in law 
which are navigable in fact, and, as said in 
the case of The Daniel Ball,’ they are navi- 
gable in fact when they are used, or are sus- 
ceptible of being used in their ordinary con- 
dition, as highways for commerce over which 
trade and travel are, or may be, conducted 
in the customary modes of trade and travel 
on water. The same reasons, therefore, exist 
in this country for the exclusion of the right 
of private ownership over the soil under navi- 
gable waters, when they are susceptible of 
being used as highways of commerce in the 
ordinary modes of travel on water, as when 
their navigability is determined by the tidal 
test.’”!! 

The line of private ownership on the sea or 
rivers navigable in law—tidal waters, in 
short—is high-water mark.” 

The line of private ownership on streams 
which are navigable in fact, though not sub- 
ject to the ebb and flow of the tide, is held 
in many jurisdictions to be the bank and not 
the thread of the stream.” But. in some 
States the owner goes no further than high- 
water mark,’ while in others he holds to 


1010 Wall. 563. 

11 See Miller v. Mayor of New York, 109 U. S. 385; 
The Montello, 11 Wall. 411; Newport, ete. Bridge Co. 
v. United States, 105 U. 8.470; Genessee Chief v. Fitz- 
hugh, 12 How. 443. 

12 Teschemacher v. Thompson, 18 Cal. 21, 79 Am. 
Dee. 151; Stillman v. Burfiend, 47 N. Y.S. 280; Com. 
v. Roxbury, 9 Gray, 492; Wheeler v. Spinola, 54 N. Y. 
377; Wiswall v. Hall, 3 Paige, 313; Middleton v. 
Pritchard, 4 Ill. 510, 88 Am. Dec. 112; Dana v. Jack- 
son, ete. Co., 31 Cal. 120, 89 Am. Dee. 164; Goodtittle 
v. Kibbe, 9 How. 477. This rule was modified by the 
Colonial ordinance of 1647, subsequently referred to, 
whieh applies in the territory embraced within Maine 
and Massachusetts. 

13 La Plaisance Bay Harbor Co. v. Monroe, Walker, 
Ch. 155; Tomlin v. Dubuque, etc. R. Co., 32 Iowa, 106; 
Ravenswood v. Flemings, 22 W. Va. 502; Shoemaker 
v. Hatch, 13 Nev. 261; Lamprey v. State, 52 Minn. 181, 
18 L. R. A. 670; Cooley v. Golden, 117 Mo. 38, 21 L. R. 
A. 300; Minto v. Delaney, 7 Oreg. 337. 

14 So, in California, Parker v. Bird, 137 U. S. 661; 





low-water mark.“ Ina numberof the States, 
on the other hand, the line is held to be not 
the bank, but medium jilum aque."* By the 
laws of Pennsylvania, riparian owners along 
large rivers own only to the bank, and have 
no exclusive right to soil or water." 

It may be laid down as a rule, in accordance 
with the weight of authority, that a grant of 
land along a non-navigable stream prima 
facie carries title to the thread of the stream'® 
—filum aque—the line changing its course 
with the natural change in the current. This, 
however, is a rule of presumption merely, 


and in Iowa, Barney v. Keokuk, 94 U. S. 824; and in 
Missouri, Cooley v. Golden, supra; and in Oregon, 
Turner v. Parker, 14 Oreg. 387; and in Arkansas, St. 
Louis, etc. KR. Co. v. Ramsey, 53 Ark. 314, 22 Am. 
St. Repts. 195. 

13 So, in Alabama, Webb v. Demopolis, 95 Ala. 116; 
and in Indiana, Bainbridge v. Sherlock, 29 Ind. 364, 
95 Am. Dec. $44; and in Minnesota, Union, etc. Co. v. 
Brunswick, 31 Minn. 301,47 Am. Rep. 789; and in 
Pennsylvania, Tinicum Co. v. Carter, 61 Pa. St. 21, 
100 Am. Dec. 597; aniin Virginia, Com. v. Garner, 3 
Gratt. 655; and in West Virginia, Brown Oil Co. v. 
Caldwell, 35 W. Va. 95,29 Am. St. Repts. 793. In 
Virginia, by statute, which is substantially the ordi- 
nance of 1697, the Jands lying on “‘bays, rivers, creeks 
and shores,’”? extend to low water mark. And the 
right to the soil between ordinary high and low water 
is “incident or appurtenant to the adjacent land.” 
French v. Bankhead, 11 Gratt. 160; Waverly, etc. Co. 
v. White (Va.), 33S. E. Rep. 534. 

16 So, in Illinois, Braxon v. Bressler, 64 Ill. 486; 
Washington Ice Co. v. Shortall, 101 Ill. 46,40 Am. Rep. 
196; and in Michigan, Webber v. Roe Marquette Co., 
62 Mich. 626; Butler v. G. R., etc. R. Co., 85 Mich. 246, 
24 Am. St. Rep. 84; and in New Hampshire, Clare- 
mont v. Carlton, 2 N. H. 369, 9 Am. Dec. 88. 

17 Rundle v. Del. & R. Canal Co., 55 U.S. 80. “In 
the case of all navigable rivers, the bed in which they 
flow belongs to the public. The right to the use of 
the water follows the ownership of the bed in which 
it flows. The commonwealth is, therefore, the owner 
of the rivers, and holds them for the use of their citi- 
zens. They are public property, natural highways, 
open to all who may have occasion to use them. Car- 
son v. Blazer, 2 Binn. 475; Poor v. McClure, 77 Penn. 
214. When the volume of the stream swells in time 
of high water, its surface remains the surface of the 
highway, and the riparian owner must do nothing 
that shall interfere with the use of the highway, or 
any part of it, by the public up to the line of high 
water. The fact that the water of the highway flows 
over his land when it rises above low-water mark 
gives him no title to it, for he holds his shore subject 
to this servitude in favor of the public. The stream 
is not divisible by the lines of riparian owners or sus- 
ceptible of divided and hostile ownership, but is the 
same public highway in all stages of water, and be- 
longs in all its breadth and depth to the public.” 
Fulmer v. Williams (Penn.), 1 L. R. A. 608. 

18—In the recent English case of Ecroyd v. Coul- 
thard, 67 Law J. Ch. 458, 78 L. T. (N. S.) 702, it was 
pointed out that this presumption does not apply un- 
less the bed is in the disposition of the grantor so that 
he could pass it expressly. 








348 


CENTRAL LAW JOURNAL. 





No. 18 








founded on the presumed intention of the 
grantor. And a contrary intention may 
clearly appear from the conveyance itself, 
which may, by express words, bound the land 
on the bank of the stream, or along low-water 
mark, or on any line sufficiently designated.'*a 
If the deed designates the ‘‘bank’’ or ‘‘shore’’ 
or ‘‘water’’ as the bonndary, low-water mark 
will usually be taken as intended.” Where 
the boundary line is described as being a cer- 
tain named river, this valls for a definite line 
of location that overcomes distance and quan- 
tity.” 

The owner of both banks of a stream owns 
the bed of the stream, whether navigable or 
not, and may make any use of it not incon- 
sistent with the public easement to the use of 
the water.”! 

It used to be asserted without much mod- 
ification that when land was bounded on a 
fresh water lake or pond the line of private 
ownership was low-water mark. In the At- 
lantic States, where this doctrine was pro- 
pounded, the question of the line of private 
ownership is governed largely by legislation 
or by customary law.” Itis a settled rule of 
law in Maine and Massachusetts, and a rule 
peculiar to these States, that all great ponds— 
thatis, ponds containing more than ten acres— 
are owned by the State. This rule is derived 


18q@ Welles v. Bailey, 55 Conn, 292, 3 Am. St. Rep. 48; 
Hubbard v. Bell, 54 Til. 110,5 Am. Rep. 98; North v. 
Mott, 68 N. Y. 246; Allen v. Weber, 80 Wis. 531, 14 L. 
R. A. 361; Chandos v. Mack, 77 Wis. 573,10 L. R. A. 
207; Goff v. Gough (Mich.), 76 N. W. Rep. 489; 
Runion v. Alley (Ky.), 39S. W. Rep. 849; Hanlon v. 
Hobson (Colo.), 51 Pac. Rep. 433. 

19 Lamb v. Rickets, 11 Ohio, 311; Eddy v. St. Mars, 
53 Vt. 462, 388 Am. Rep. 595; Babson v. Tainter, 79 Me. 
368; Thomas vy. Hatch, 3 Sumn. 170; Murphy v. Cope- 
land, 51 Lowa, 515; Yates v. Van de Bogert, 56 N. Y. 
526. With reference to navigable waters, ‘“‘beach’’ is 
sometimes used as synonymous with “‘shore,”’ 7. e , the 
land between high and low water mark. Littlefield v. 
Littlefield, 28 Me. 180; Stover v. Freeman, 6 Mass. 438, 
4 Am. Dec. 155. “‘The term ‘shore,’ in its ordinary 
sense, signifies the land thatis periodically covered 
and uncovered by the tide, but itis sometimes ap- 
plied to ariver or pond, as synonymous with ‘bank.’ 
In the absence of any qualification, a grant bounded 
by the the ‘shore’ of a river, when the grantor is the 
owner of the river, conveys the land up to the lowest 
point of the shore at any time, in order that the 
grantee may at all times have access to the stream.” 
Freeman vy. Bellegarde, 108 Cal. 179, 49 Am. St. Rep. 
76. 

22 Lampman v. Van Alstine (Wis.), 69 N. W. Rep. 
171. 

21 McCartney v. C. & E. R. Co., 112 Ill. 611; Olson v. 
Merrili, 42 Wis. 203. 

22 See Waterman v. Johnson, 13 Pick. 261. 





from the ordinance of 1647. ‘‘Under the 
ordinance,’’ said Chief Justice Morton,” 
‘the State owns the great ponds as public 
property, held in trust for public uses. It 
has not only the jus privatum, the ownership 
of the soil, but also the jus publicum, and the 
right to control and regulate the public uses 
to which the ponds shall be applied. The 
littoral proprietors of land upon the ponds 
have no peculiar rights in the soil or in the 
waters, unless it be by grant from the legis- 
lature.’’** Outside of two or three States, 
however, this rule is not regarded as reason- 
able, it being held in the majority of jurisdic- 
tions that the boundary line is the center of 
the lake. The case of Hardinv. Jordan, 
cited in the note, was very carefully reasoned 
and its stand seems unassailable. Some of 
the State courts, however, decline to adopt 
the rule declared in that case to be in accord- 
ance with the principles of the common law.* 
In Boardman v. Scott, the chief objection ad- 
vanced against the rule was that generally 


23 Watappa Reservoir Co. v. Fall River, 147 Mass. 
548. 


24 Cited and followed in Auburn v. Union Water 


Power Co. (Me.), 38 Atl. Rep. 561. 

2% Chute v. Fisher, 65 Mich. 48; Lembeck v. Nye, 47 
Ohio St. 329,8 L. R. A. 578; Gouverneur v. Nat. Ice 
Co., 184 N. Y. 855, 18 L. R. A. 695; Hardin v. Jordan, 
140 U. S. 171; Lamprey v. State, 52 Minn. 181. ‘*The 
fundamental right of riparian ownership,” said Judge 
Riner, in Kirwan v. Murphy, 83 Fed. Rep. 275, “‘con- 
sists in the right of access tothe water. The ineal- 
culable mischief that would follow if the riparian 
owner is liable to be cut off from access to the water, 
and another owner sandwiched in between him and 
it, whenever the water line had been changed by ac- 
eretions or relictions, are self-evident, and have been 
frequently animadverted on by the courts. These 
considerations certainly apply to riparian ownerships 
on lakes as well as streams. The owners of 
land bordering on them have often bought with ref- 
erence to access to the water, which usually consti- 
tutes an important element in the value and desirabil- 
ity of the land. Ifthe rule contended for by the ap- 
pellants is to prevail it would simply open the door 
for prowling speculators to step in and acquire title 
from the State to any relictions produced in the course 
of time by the recision of the water, and thus de- 
prive the owner of the original shore estate of all 
riparian rights, including that of access to the water, 
the endless litigation over the location of the original 
water lines, and the grievous practical injustice to the 
owner of the original riparian estate that would fol- 
low, would of themselves be a sufficient reason for 
refusing to adopt any such doctrine. That the State 
would never derive any considerable pecuniary ben- 
efit—certainly none that would at all compensate for 
the attendant evils—we may, in the light of experi- 
ence, safely assume.’”’ Mitchell, J., in Lamprey v. 
State, supra. 

26 Boardman Vv. Scott (Ga.), 30 S. E. Rep. 982. 
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the character and form of the lake is such as 
to render difficult the designation of the lines 
of severalowners. But, as was said by Judge 
Bradley, in Gouverneur v. Nat. Ice Co., this 
in relation to the practical effect of the rule 
is not an objection to its general application. 

The effect of the existence of a current has 
been given much weight in some cases on the 
question whether a body of water was to be 
considered a stream ora lake. A currentless 
body of water, it bas been said, cannot be a 
stream, but the fact of some current in a body 
of water is not of itself in every instance suffi- 
cient to determine its character as a stream as 
distinguished from a pond or lake.” 

With regard to our Great Lakes or inland 
seas, the uniform rule seems to be that the 
proprietor of the shore ‘‘has no property what- 


27 Trustees v. Schroll, 120 Ill. 509. ‘*We believe,”’ 
said the court in avery recent case, “that the ques- 
tion should be viewed rather from a practical com- 
mon-sense standpoint than from a purely technical 
one, and that if the p.*minent, tangible. characteris- 
tics of the thing named asa boundary, taken as a 
whole, are those of a lake or pond, and not those of a 
stream, and it is commonly known and designated as 
a certain lake or pond, and it has been in existence in 
this condition long enough to have become what may 
be termed a permanent body of water, with well de- 
fined boundaries, the law applicable to lakes and 
ponds should be applied to it, even though there may 
be some evidence of a current init. We can readily 
see how a little stream, by means of adam placed 
across its current, checking its onward flow, and caus- 
ing its accumulated waters to spread out above the 
dam into a large, still pond, covering a vastly greater 
space than that previously occupied by the stream at 
that point, may, during a sufficiently long period of 
time, during which the pond is maintained, with 
well-defined boundaries, completely lose its separate 
identity as a stream at that particular place, its iden- 
tity as such having become swallowed up and oblit- 
erated by the large expanse of dead water, which is 
known and designated, by a definite name, asa par- 
ticular pond. In such acase, when one owning the 
pond and the lands surrounding it grants to another 
a tract of land, and makes the pond one of its bounda- 
ries, the most natural presumption is that he means 
what he says,—that the pond, and not the little stream 
flowing into it, shall be the boundary. If he intends 
the stream to be a boundary, it would seem natural 
for him to name the stream as such. It is true that 
courts which have refused to apply the principle 
usque ad filum aque to natural lakes and ponds have 
held that it is applicable to those that are artificial. 
We apprehend that this distinction is based upon the 
presumption that the natural ones are permanent, 
while the artificial ones are but of a temporary char- 
acter. This is correct asa general rule, and the pre- 
sumption upon which it is based is good as a prima 
facie one; but every natural lake or pond is not per- 
manent, nor is every artificial one necessarily of a 
purely temporary character.” Boardman v. Scott 
(Ga.), 30 S. E. Rep. 982. 





ever in the land covered by the waters of the 
lake.’’? The vested right of the riparian 
owner on the Great Lakes is held to be that 
of navigation to and from his premises, with 
the right of wharfage.* ‘‘These lakes,’ 
said Mr. Justice Field, in a very learned 
opinion, ‘‘possess all the general characteris- 
tics of open seas, except in the freshness of 
their waters, and in the absence of the ebb 
and flow of the tide. In other respects they 
are inland geas, and there is no reason or 
principle for the assertion of dominion and 
sovereignty over, and ownership by the State 
of lands covered by tide waters that is not 
equally applicable to its ownership of and 
dominion and sovereignty over lands covered 
by the fresh waters of these lakes. * * * 
The Great Lakes are not in any appreciable 
respect affected by the tides, and yet on their 
waters * * * a large commerce is carried on, 
exceeding in many instances the entire com- 
merce of States on the borders of the sea.’’ 
The learned justice pointed out that the doc- 
trine that private individuals could exercise 
acts of ownership over navigable waters only 
by license of the crown was ‘‘founded upon 
the necessity of preserving to the public the 
use of navigable waters from private interrup- 
tion and encroachment,’’ a reason as appli- 
cable to navigable fresh waters as to waters 
moved by the tide. It is therefore laid down 
by the Supreme Court of the United States 
that the ‘‘same doctrine as to the dominion and 
sovereignty over and ownersbip of lands under 
the navigable waters of the Great Lakes ap- 
plies, which obtains at common law as to the 
dominion and sovereignty over and own- 
ership of lands under tide waters on the bor- 
ders of the sea, and that the lands are held 
by the same rights in the one case as in the 
other and subject to the same trusts and 
limitations.’’ By low-water mark, it was held 
in a late case in Wisconsin, is intended the 
line or level at which the waters usually stand 
when free from disturbing causes.” 
Chicago, Ill. Artuur P. WILL. 


28 La Plaisance Bay Harbor Co. v. Monroe, Walker, 
Ch. 155; Diedrich v. Northwestern U. R. Co., 42 Wis. 
248; Stevens v. King, 76 Me. 197, 24 Am. Rep. 399. 

29 Slawson v. Goodrich Transp. Co. (Wis.), 69 N. W. 
Rep. 990. 
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JUDICIAL SALES—VACATION — INADEQUACY 
OF PRICE — DISCOURAGEMENT OF BID- 
DING—MODE OF BIDDING. 


QUIGLEY v. BRECKENRIDGE. 


Supreme Court of Illinois, June 17, 1899. 





1. The discretion vested in the chancellor in the 
matter of approving sales made by masters in chancery 
cannot he exercised arbitrarily, even where the deed 
is, by the terms of the decree, not to be made to the 
purchaser until after confirmation of the sale. 

2. A judicial sale should not be disapproved by the 
chancellor on the ground that an agreement was made 
between the purchaser and a person who desired and 
still desires to make a higher bid, whereby the latter 
was to refrain from bidding, where the two parties 
flatly contradict each other as tothe making of the 
agreement. 

3. Where a person desiring to make a higher bid 
objects to a judicial sale merely on the ground of in- 
adequacy of price, he should bring the money into 
court, or offer to make an advance bid, or give a bond 
or guaranty that he will make the bid; his mere state- 
ment that he will bid the higher sum being insufficient. 

4. A bid at a judicial sale may be made by an agent. 

5. Where property of the estimated value of $12,300 
was sold at a judicial sale for $10,400, the price was 
not so inadequate as to ~how fraud, and accordingly 
the sale should not be disapproved. 


MAGRUDER, J. (after stating the facts): The 
exceptions of the appellee, Breckenridge, to the 
confirmation of the master’s report of sale, set 
forth that at the sale the appellant bid for the 
property by an agent duly authorized and in- 
structed to so bid; that, according to her informa- 
tion and belief, the appellant *‘had prearranged 
matters with a certain party in interest, who was 
desirous of bidding upon the said premises, and 
who was then and there ready and willing to buy 
said lands at a much larger price than the price 
upon which the said lands were bid off, but, by 
reason of the said arrangement with the said Ed- 
win'Quigley, he did not bid upon the said prem- 
ises, and was thereby debarred from bidding.” 
The exceptions charge that fraud and deception 
were practiced by the appellant in deceiving an- 
other party, who stood there ready to bid more 
for the land than the bid of appellant; that there 
was a great deal of confusion at the time of the 
sale; that it was rainivg; that persons were pres- 
ent with umbrellas hoisted over them; that one 
W. W. Crabtree authorized one Sherman Mc- 
Clouth to bid an amount greater than the bid 
made by appellant; that, through inadvertence, 
mistake, or in the confusion of the bidding, the 
master did not get the bid of Crabtree, but cried 
the bid of appellant, and hastily struck the prop- 
erty off to appellant’s agent for $10,400; that, had 
the master ‘observed or got’’ the bid of Crabtree, 
the latter was willing at that time and ready to 
pay $11,500 for the property, and was financially 
able to pay that amount; that Crabtree stands 
ready to make his offer good, and to pay $11,500 
for the premises. The exceptions filed by the ap- 





pellee, Breckenridge, were not sworn to. The 
grounds upon which it is sought by the excep- 
tions, and affidavits in support thereof, to set the 
sale aside, are—First, that the appellant made an 
arrangement with Crabtree by which the latter 
agreed not to bid for the property and thereby to 
allow the appellant to obtain it; and, second, that, 
when Crabtree had changed his mind and con- 
cluded to bid, there was so much confusion at the 
sale, by reason of the rain and for other causes, 
and the property was struck off so hastily by the 
master, that Crabtree was prevented from making 
a bid in excess of that made by appellant. 

It is well settled by the authorities that any ar- 
rangement made for the purpose of reducing 
competition at a judicial sale is fraudulent and 
void, and, if the purchaser at such sale is a party 
to such an agreement, he can take no benefit un- 
der his purchase, and the sale will be set aside by 
the court. Longwith v. Butler, 3 Gilman, 32; 
Devine v. Harkness, 117 Ill. 145, 7 N. E. Rep. 52; 
Ingalls v. Rowell, 149 Ill. 163, 36 N. E. Rep. 1016; 
Coffey v. Coffey, 16 lll. 141; Stoker v. Greenup, 
18 Ill. 27; Mapps v. Sharpe, 32 Ill. 13; Meeker v. 
Evans, 25 II]. 283. The difficulty in the present 
case is that the testimony does not establish the 
existence of such an agreement as is alleged to 
have been made. It is true that, in this class of 
cases, courts are vested with a sound discretion. 
The chancellor bas a broad discretion in the mat- 
ter of approving or disapproving of sales made by 
masters in chancery, especially where, as here, 
the deed is by the terms of the decree not to be 
made to the purchaser until after the confirmation 
of the sale. Jennings v. Dunphy, 174 Ill. 86, 50 
N.E. Rep. 1045. But the discretion which is thus 
vested in a court of chancery is not a mere arbi- 
trary discretion, but must be exercised in accord- 
ance with established principles of law. Ayres v. 
Baumgarten, 15 [1]. 444. And a decision, approv- 
ing or disapproving a master’s report of sale, may 
be assigned for error. Ayres v. Baumgarten, 
supra; Barling v. Peters, 134 Ill. 606,25 N. E. 
Rep. 765. In Barling v. Peters, supra, we held 
(page 619, 134 Ill. and pages 768, 771, 25 N. E. 
Rep.) that, before a judicial sale has becn ap- 
proved, ‘‘a resale will be ordered, if fraud or mis- 
conduct in the purchaser, the officer conducting 
the sale, or other person connected therewith, is 
shown, or if it is made to appear that a party in- 
terested had been surprised, or led into a mistake, 
by the conduct of the purchaser, officer, or other 
persons connected therewith. But courts will not 
refuse to confirm a judicial sale, or order a resale, 
on the motion of an interested party, merely to 
protect himself against the result of his own neg- 
ligence, where he is under no disability to pro- 
tect his own rightsat suchsale. Where a judicial 
sale bas been conducted in the usual manner, and 
the purchaser is a stranger to the order of sale, 
mere inadequacy of price will not justify a court 
in vacating a sale, so as to deprive the vendee of 
the benefit of his purchase, unless the inadequacy 





is such as to amount to evidence of fraud. * * * 
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While courts should carefully guard judiciai sales 
against all attempts to depreciate the value of the 
property sold, or to prevent full and fair compe- 
tition, due regard must also be had to the policy 
of the law to give stability to such sales.”” Com- 
stock v. Purple, 49 [1]. 158; Duncan v. Sanders, 50 
Ill. 475; Heberer v. Heberer, 67 Ill. 253. None of 
the parties here were minors, or under any dis- 
ability. 

The decision of the court below was not made 
after hearing the oral testimony of the parties in 
open court, but was based entirely upon written 
affidavits. The only affidavits upon the subject of 
an agreement to prevent bidding at the sale are 
those of the appellant, the purchaser at the sale, 
and of Crabtree, who claims to have been ready 
to make a higher bid than that made by the pur- 
chaser. These two parties flatly contradict each 
other. The appellant swears positively that he 
did not ‘‘prearrange matters with any person 
whomsoever desirous of bidding forsaid premises, 
whereby any person was debarred from bidding,” 
and denies “that any fraud or deception was 
practiced by him, or any one for him, in regard to 
bidding at said sale.’’ Crabtree swears that, be- 
fore the saJe, he had a conversation with Quigley 
concerning the expected sale of the premises, and 
therein promised Quigley that he would not bid 
against him (Quigley), and would not bid upon 
the premises at the sale. He does not allege that 
any consideration was promised him by the ap- 
pellant for making such a promise; nor does he 
say that he was requested, or in any way induced, 
by the appellant to make the promise in question. 
It would appear that his failure to bid at the sale 
did not result from his having made the promise, 
because he says in his affidavit that, before the 
biddings were closed, he had made up his mind to 
make a bid for the property. He states that he 
was present at the sale, and, after he heard the 
amount of appellant’s bid, he directed McClouth 
to make a bid for him, and that the property was 
struck off by the master to appellant before Mc- 
Clouth could geta chance to put in a bid, and be- 
fore the latter could understand the directions of 
Crabtree to him. McClouth swears that he was 
authorized by Crabtree to bid for the premises 
when they should be offered in a body. But 
John W. Breckenridge, a farmer, who was well 
acquainted with Crabtree, and had lived in Fulton 
county for over 40 years, was present at the sale, 
and says that he stood near Crabtree during the 
sale, and said to him: ‘Warren, why don‘t you 
bid on this land?’’ Crabtree replied: ‘I don’t 
wantit. It is too dear land for me. I want to 
buy cheap land.’’ Breckenridge says that the 
words so uttered by Crabtree were spoken while 
the master was crying the sale. Inasmuch as the 
appellant and Crabtree, who both have an inter- 
est in the matter,—the appellant to sustain the 
sale, and Crabtree to have it set aside, that he 
may get the property at another sale.—contradict 
each other as to the making of the alleged agree- 
ment, we are not satisfied in our minds that any 





such agreement was made. It has been held, in 
certain cases referred to by counsel, that in case 
of an agreement made for the purpose of prevent- 
ing competition at a judicial sale, and reducing 
the property to be sold below its fair value, the 
question is, not whether any injury has been done 
to the party selling, but what was the purpose of 
the parties making the agreement, when they en- 
tered into it; that is to say, that the validity of the 
agreement is tested, not by its results, but by its 
objects, as shown by its terms. The cases thus 
referred to are cases where actions were brought 
upon theillegalagreements. Of course, no action 
could be maintained upon such an agreement, be- 
cause, by its terms, and ir:espective of its conse- 
quences, it is against public policy. Gibbs v. 
Smith, 115 Mass. 592; Thompson v. Davies, 13 
Johns. 112. 

As Crabtree finally changed his mind, and con- 
cluded to bid, notwithstanding the promise which 
he made, as he says, to the appellant, he places 
his failure to make his bid solely upon the alleged 
hasty action of the master, and the alleged con- 
fusion existing atthe sale. ‘The contention of ap- 
pellee upon this latter subject is unsupported by 
the weight of the testimony. Crabtree and Mc- 
Clouth alone swear that there was any undue haste 
in the making of the sale, or that there was any 
confusion at the time ofthe sale. On the con- 
trary, the master himself, the attorney who made 
the bid for the appellant, and tive other persons, 
who were present at the sale, swear that the sale 
was conducted fairly and in a leisurely manner, 
and that abundant opportunity was given to 
everybody to bid who desired to do so. Lemuel 
W. Potts swears that he bid at the sale himself; 
that Crabtree stood near him; that, after the mas- 
ter had offered the land in separate tracts, he 6f- 
fered them all together, and cried the same an 
unusually long time; that, after the bid of $10,400 
was made, the master repeatedly gave warning 
that the lands were to be sold for that price, and 
cried, in a loud voice, **Fair warning! Look out! 
Iam going to sell it!’’ a number of times before 
the property was struck off to appellant; that the 
master called attention to tbe land, and its ad- 
vantages and good qualities; that the sale was in 
every respect open and fair, and according to the 
usages in case of such sales; and that affiant was 
a farmer and owned 200 acres of land within four 
miles of the land sold. R.M. Hinde swears that 
he was present at the sale, and that he bid for the 
lands, when they were offered all together, the 
sum of $10,300; that afterwards the master re- 
ceived a bid of $10,400, and cried the latter bid at 
least three times, and gave fair warning that the 
premises would be sold for said bid; that it was 
raining slightly during the sale, but only a small 
number of persons present had umbrellas hoisted ; 
that there was no undue confusion at the sale. 
There are a number of other affidavits to the same 
effect as those already referred to. 

Where a sale of this kind is objected to, 
the objectors, asking for a_ resale, should 
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bring the money into court, or offer to 
make an advance bid, or give a guaranty that 
there will be no loss ona resale. Jn Ayers v. 
Baumgarten, supra, we said: ‘‘No money was 
brought into court, nor was any binding offer 
made of an advance upon the price. There was, 
therefore, no certain assurance that the property 
would bring anything more on a resale. 
As a general principle, m ere nadequacy of 
price is not a sufficient cause for setting aside a 
sale.’’ In Allen v. Shepard, 87 Ill. 314, we said, 
in reference to a sale of this kind: ‘‘No guar- 
anty or reliable assurance was given to the court 
that, at another sale, the property would com- 
mand any higher prices than those obtained at 
this sale.’ In Jennings v. Dunphy, supra, where 
the action of the lower court in setting aside a 
sale was approved, the party filing exceptions 
to the report of sale not only offered and 
agreed,.in case of resale, to pay $400 more than 
the amount of the bid which had been made, 
but gave a bond with sufficient sureties for the 
due performance of the proposed agreement. In 
the present case, Crabtree states that he was will- 
ing to pay $11,500 at the sale, and that, if the 
property is again struck off, he will bid that 
amount at the next sale; but his mere statement 
that he will make a bid is of nc binding force. 
He offered no bond or guaranty that he would 
make the bid spoken of in the affidavit. A man 
who will make an illegal promise with a view of 
preventing competition at a judicial sale, and 
then admit that he proposed to violate his prom- 
ise, should give some other assurance that a 
mere statement in an affidavit that he will, at a 
subsequent sale of the property, bid and pay 
therefoi the large sum of $11,500. 

It has been said that the appellant did not 
bid at the sale himself, but that an agent or 
attorney made the bid for him. The employ- 
ment of another person to bid is not improper. 
Ingalls v. Rowell, supra; Gibbs v. Davies, 168 Ill. 
205,48 N. E. Rep, 120. In the latter case, we said 
(page 210, 168 Ill., and page 121, 48 N. E. Rep.): 
“It is within common observation and knowl- 
edge that bidders at a sale are frequently the 
representatives of other persons, and no reason 
is perceived why an administrator, master in 
chancery, or sheriff, making a sale, should not 
issue the certificate of purchase, or execute the 
deed, as the case may be, to any one indicated 
by the bidder as the purchaser at the sale.”’ 

Some of the parties making affidavits in sup- 
port of the exceptions to the confirmation of 
the sale, state that the property was worth 
something over $12,000. But it must be re- 
membered that, by the terms of the decree, the 
sale was for all cash; and, taking all the affi- 
davits together. we are not satisfied that $10,400 
was not the fair cash value of the property. At 
any rate, mere inadequacy of price, as has al- 
ready been stated, will not justify a court in set- 
ting aside the sale, so as to deprive the vendee 
of the benefit of his purchase, unless such in- 





adequacy amounts to evidence of fraud. Here 
there was no such inadequacy as to amount to proof 
of fraud. Public policy requires that there should 
be stability in judicial sales, and that they should 
not be disturbed for slight causes; otherwise, 
property cannot be expected to bring its value at 
such sales. Conover v. Musgrave, 68 Ill. 58. 
Giving full adherence to the doctrine that a court 
of chancery has a large discretion in the matter of 
these sales, and that the sale is in itself incomplete 
until it is confirmed, and confers no right in the 
land upon the purchaser, we are yet of the opinion 
that, upon this record, the sale set aside by the 
court below was fair, and should have been al- 
lowed to stand. Accordingly, the decree of the 
circuit court is reversed,and the cause is remanded 
to that court, for further proceedings in accord- 
ance with the views herein expressed. Reversed 
and remanded. 


Notr.—Recent Decisions on Setting Aside Judicial 
Sales.—A sale of lands duly made in accordance with 
the terms of a trust deed cannot be set aside on the 
grounds of hardship, scarcity of money, unpropitious 
time of year, and the like. Anderson v. White, 2 
App. D. C. 408. Asale on execution may be vacated 
where itis shown that the price paid therefor was 
grossly inadequate, and tbat the interested parties 
had no knowledge of the sale; they relying upon the 
sheriff’s custom to notify such parties of the intended 
sale, which custom was not observed. Rogers & 
Baldwin Hardware Co. v. Cleveland Bldg. Co. (Mo. 
Sup.), 32 S. W. Rep.1. A sale of land under a trust 
deed is not invalid because the names of the trustees 
appearing in the notice of sale were not signed by the 
trustees themsel\ es, or by some one for them, and no- 
tice of postponement attached to the original notice of 
sale contained only the auctioneer’s name. Crutch- 
field v. Hewett,2 App. D. C. 373. Itis not essential 
to the validity of a sale of lands under a trust deed 
that there should have been an advertisement of a 
postponement of the sale for the same length of time 
required for the original notice of sale. Crutchfield 
v. Hewett, 2 App. D. C. 373. Where the purchaser of 
land at a mortgage sale induced another to refrain from 
bidding by paying him money, the sale was invalid, 
and the person entitled thereto may recover the land 
without repaying any part of the purchase price paid 
by the purchaser in satisfaction of the mortgage or 
other liens thereon. Goble v. O’Connor, 43 Neb. 49, 
61 N. W. Rep. 131. At a sheriff’s sale of land, five 
holders of liens,none of whom were financially able to 
bid individually, agreed that one of their number 
should bid in the property, which was struck off to 
him as trustee for himself and the other four lien- 
holders. Held not to be such a combination as would 
of necessity discourage competition in bidding, and 
did not vitiate the sale. Gulick v. Webb, 41 Neb. 
706, 60 N. W. Rep. 13. When the price obtained ona 
judicial sale is grossly inadequate, the court will be 
prompt to seize upon other circumstances impeach- 
ing the fairness of the transaction. Schroeder v. 
Young, 161 U. 8. 334, 16S. C. Rep.512. Where lands 
are sold at sheriff’s sale for a price so grossly inade- 
quate as to be little more than a nominal considera- 
tion, a very slight additional circumstance indicative 
of bad faith on the part of the purchaser, or of a com- 
bination among bidders, will be sufficient ground for 
setting aside the sale. Iona Sav. Bank v. Blair, 66 
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Kan. 430, 43 Pac. Rep. 686. When interested parties at- 
tack the title of property offered at a judicial sale, in 
such a way as todeter bidders and depress values, 
and where the price paid for the property is grossly 
inadequate, the sale should be set aside. Wood v. 
Drury, 56 Kan. 409, 48 Pac. Rep. 763. A commis- 
sioner’s sale of land will be set aside on exceptions 
for want of proper advertisement where the commis- 
sioner does not pretend to. know whether the notices 
were posted at the proper places or at the proper 
time, and the proof in support of the sale fails to 
show that such posting had been made. Terry v. 
Swinford (Ky.), 41S. W. Rep. 553. A commissioner’s 
sale of land will not be set aside on exceptions be- 
cause the appraisers were not as well acquainted 
with the land as they should have been, though there 
were three of them, instead of two, as required by the 
statute. Terry v. Swinford (Ky.), 41 S. W. Rep. 553. 
The failure of the commissioner to show in his ad- 
vertisements the amount of the debt for which the 
land was to be sold is ground of exception to the sale. 
Terry v. Swinford (Ky.), 41S. W. Rep.,553. The fail- 
ure to set out, either in the notices or at the time of 
the sale, the boundary of the land, is ground for set- 
ting aside the sale on exceptions. Terry v. Swinford 
(Ky.), 41S. W. Rep. 533. Where several tracts are 


sold, the failure of the commissioner’s report 
to show whether they were sold separately or 
together, and to show what each tract 
brought, is ground of exceptions. Terry v. 


Swinford (Ky.), 41S. W. Rep. 553. <A sale will be set 
aside on exceptions for failure of the commissioner to 
take personal security from the purchasers. ‘Terry v. 
Swinford (Ky.), 41 8. W. Rep. 553. Where a lien 
creditor was led to believe that a sheriff’s sale would 
not take place on the day advertised, and was informed 
to the contrary too late to protect his interests by at- 
tendance, the sale will be set aside. United Security 
Life Insurance & Trust Co. v. Safford (Pa.), 8 Lack. 
Leg. N.51. Inadequacy of price alone is not sufficient 
ground for setting aside a sale. Terry v. Swinford 
(Ky.), 41 S. W. Rep. 553. Where the proceedings 
prior to and at a sheriff’s sale of real estate were reg- 
ular, and in conformity with the foreclosure judg- 
ment, and no extrinsic facts affecting the validity of 
the sale are shown, the sale will not be set aside. 
Condon v. Wood (Kan.), 52 Pac. Rep. 63. Where no 
active fraud in making an appraisement is claimed, 
except in the low valuation of the property, the sale 
will not be set aside, unless the discrepancy is so 
great as to raise a presumption of fraud. Lowa Loan 
& Trust Co. v. Stimpson (Neb.), 74.N. W. Rep. 38. 
After eight months of unexcused delay, a sale under 
a judgment foreclosing a vendor’s lien, at which the 
vendee was present and objecting, will not be set 
aside on the ground of an irregularity in the sheriff’s 
advertisement. Horne v. Kimball (Tex.), 42 S. W. 
Rep. 325. A sale will not be set aside for inadequacy 
of price, unless it is such as to shock the conscience. 
Fidelity Insurance, Trust & Safe Deposit Co. v. Ro 
anoke Iron Co. (U.S. C. C.), 84 Fed. Rep. 752. Mere 
inadequacy of price does not call for the setting aside 
of a judicial sale. Carson v. Ambrose (Pa.), 183 Pa. 
St. 88, 38 Atl. Rep. 508. Equity will not vacate a de- 
cree and sale of property thereunder as for fraud, 
where the sale was regularly advertised, and made at 
public auction, and confirmed by the court, simply 
because the property did not bringin full worth. 
Smith vy. Miller (Tenn.), 42S. W. Rep. 182. A sale 
will be set aside where there was a defect in the 
sheriff’s return, and there is evidance that the price 





was inadequate. Evans v. Bushnell (Kan.), 42 Pac. 
Rep. 419. A sale made by order ofthe courtin in- 
solvency proceedings may be set aside for mistake, on 
motion by the assignee with notice to the purchaser, 
where the mistake was caused and the sale induced 
by the fraud of the purchaser. Thompsonv. Superior 
Court of City and County of San Francisco (Cal.), 119 
Cal. 598, 51 Pac. Rep. 863. The failure of a purchaser 
at a judicial sale to pay the amount of the bid prior to 
confirmation does not render the sale void. Gosmot 
v. Gloe (Neb.), 76 N. W. Rep. 424. A judicial sale is 
not void because the sheriff made a mistake in his re- 
turn as to the day he received the order of sale. 
Beardsley v. Higman (Neb.), 78 N. W. Rep. 510. The 
validity of ajudicial sale will be maintained where 
positive evidence of competent witnesses supports 
the appraisement, though other eredible witnesses 
testified that the property was really worth much 
more. Erwin v. Chaffe (La.), 24 South. Rep. 596. 
The offer by a purchaser at a sale under a trust deed 
to cancel the remainder of a debt against the makers 
of the trust deed when the sale is confirmed, made in 
an answer to defendant’s cross bill .in ejectment 
against the makers, is not an admission that an al- 
legation in the cross bill that the sale was for a grossly 
inadequate price is true. Smith v. Turner (Tenn.), 
48 S. W. Rep. 396. Whether a judicial sale should not 
be confirmed because of an advance bid of 10 per 
cent. of the price bid at the sale is within the legal 
discretion of the court. Moore v. Triplett (Vua.), 32 
S. E. Rep. 50. 








JETSAM AND FLOTSAM. 


LEGAL JOKES IN BAD TASTE. 

We believe the time has come to enter an energetic 
protest against the habit which some law journals 
have of spreading upon their pages ‘‘jokes” of a cer- 
tain class in reference to the legal profession. Pos- 
sibly the subject is not worth discussion, for though 
it seems to be an evidence upon their part of some- 
what questionable taste, yet it might very well be 
argued that a contempt for the proprieties of life is, 
after all, a person’s own affair for which he is not 
responsible to the community at large in the absence 
of acts upon his part infringing its rights in a more 
positive manner. These remarks were called forth 
upon looking on page 437 of the September number of 
our friend, the “Green Bag.” The following alleged 
specimens of humor appear on that page of our 
worthy contemporary: 


“T understand Windig, the attorney, is seriously 
ill??’*—**Yes; I met his physician this morning, and he 
says he is lying at death’s door.”’—‘‘That’s just like a 
lawyer.” 

2 

‘“‘Why is it that your advocate interests himself so 
much in your case?”’ “I have borrowed money of 
him. If I lose the case, he loses his money.” 


Great Lawyer (in cross-examination)—Ah! You 
consider the prisoner an honest man, do you? 

Witness.—An honester man never lived. 

Great Lawyer — (superciliously).—Will you kindly 
state on what you base that remarkable opinion? 

Witness (hotly).—On the fact that he once tried to 
be a lawyer and failed. 
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After careful examinatioi and analysis we cannot 
conscientiously say that we find anything especially 
funny in the foregoing; on the contrary, we think it 
rather bad taste. 

Among individuals of a certain class it has long 
been thought that it was humor of purest ray serene 
to impute all kinds of questionable motives and ac- 
tions to the legal profession. Our novels teem with 
Oily Gammons, Sampson Brasses, Lawyer Markses 
and Counselor Pells and certain members of the com- 
munity would seem to have taken their cue from this 
in their practice of charging the legal profession as a 
whole with a course of conduct which if true would 
justly render a member of the bar a Pariah among his 
fellow men. We doubt much whether any medical 
journal would publish articles reflecting upon physi- 
cians and surgeons in the way that some legal peri- 
odicals have done relative to members of the bar. 

Of course no one takes the matter at all seriously, 
but at the same time it may be wondered whether the 
public’s respect for the legal fraternity will be much 
increased after reading the page which some of our 
professional journals have seen fit to devote to 
“facetie ’’—American Lawyer. 


NEGLIGENCE — INJURIES SUSTAINED BY A PERSON 
WHILE A TRESPASSER. 


In Quigley v. Clough, 58 N. E. Rep. 884—a Massa- 
chusetts case decided in May, 1899—suit was brought 
by an involuntary trespasser for injuries sustained 
during the trespass and recovery was denied. The 
ease arose on the following state of facts: The de- 
fendant was the owner of a corner property; a house 
stood on his lot, but at some di-tance from each of the 
intersecting streets, and passers-by were in the habit 
of taking a short cut across the lot. To prevent this 
he built a fence from his house to the street corner 
and later made it of barbed wire. The plaintiff com- 
ing along the street one dark night, by mistake left 
the sidewalk, ran into the fence, and received injuries 
tor which he brought suit with the result stated above. 

The case of Howland v. Vincent, 10 Mete. 371 (1845), 
cited by the court, is in accord with this decision. 
There the owner of land had made an excavation fora 
cellat about a foot or two from the sidewalk and had 
taken no precaution to prevent passers-by from fall- 
ing in. The plaintiff in that case met with an acci- 
dent in much the same manner asin the case of Quig- 
ley v. Clough, but no recovery was allowed him. The 
case of McIntire v. Roberts, 149 Mass, 450 (1889), also 
supports this view. 

The well known spring-gun case, in which a man 
has been held liable for injuries inflicted upon tres- 
passers by concealed spring guns, is referred to; but 
a substantial distinction is made by Judge Holmes, 
when he points out in that case (Bird v. Holbrook, 4 
Bing. 628), the intention of the defendant was to in- 
flict personal injuries upon the trespasser, whoever 
he might be; and the case was much as though the 
defendant had found one trespassing on his land and 
then assaulted him. In Quigley’s case the court does 
not admit that any intention to injure existed, but re- 
gards the barbed wire fence as anatural means of pre- 


venting the public from walking across the defend- . 


ant’s lot and a means wholly devoid of malice or in- 
tent to injure. 

As against the position taken by the court, the case 
of Marble v. Ross, 124 Mass. 44 (1877), was strongly 
urged. There the owner of a field kept in it a vicious 
stag. A trespasser received injuries from this stag, 
and the court said that an action could be maintained 
to recover damages for the injuries received, provided 








the trespasser did not go on the land with knowledge 
of the danger. It was said that a duty vested upon 
the owner of keeping and restraining the stag at his 
peril. But here again an apparent distinction exists; 
for the stag isthe active cause of the injuries sus- 
tained, while in the case in hand the fence is an inert 
passive condition of the injuries. In the case of Mar- 
ble v. Ross, the court says, ‘‘T.e unlawful character 
of his (2. e., the trespasser’s) act did not contribute to 
his injury or affect the defendant’s negligence.”’ Such 
a statement could not be made with regard to the 
facts in Quigley’s case. So, on the other hand, in Mar- 
ble v. Ross, the trespass was a mere condition of the 
injury, while in Quigley’s case it was the cause. 

The case stands, then, forthe proposition that a 
trespasser, though involuntarily such, cannot recover 
for injuries sustained during the trespass to which in- 
juries his trespass isa contributing cause and not 
merely a condition; this is well in line with authority. 

An illustration of itis found in the Pennsylvania 
ease of Gillespie v. McGowan, 100 Pa. 144 (1882). In 
this case a child between seven and eight years old 
wandered onto the defendant’s land and happened 
upon an uncovered well some distance from the side- 
walk. In trying to catch some fish, the child fell in 
and was drowned. No recovery was allowed, the 
court declaring that the child was subject to the law 
relating to trespassers and saying that, ‘‘ ‘A man must 
use his own property so as not to incommode his 
neighbor,’ but this maxim extends only to neighbors 
who do not interfere with it or enter upon it.”— 
American Law Register. 


LEGISLATION FOR THE PROTECTION OF EMPLOYEES 
FROM DANGER. 


In an editorial on ‘‘Railroad Companies and Low 
Bridges,” on October 9, 1899, we concurred in the 
recommendation made in Shearman & Redfield’s 
Treatise on Negligence, that where employees are re- 
quired to work on top of trains legislation should ab- 
solutely provide that bridges under which trains pass 
shall be elevated to a height of at least seven feet 
above the cars, so that by no possibility can a brake- 
man be struck by a bridge. Experience is constantly 
showing that the half precaution of “‘telltale” signals 
is ineffectual. 

We are in favor of a similar policy of radical and 
specific provision in all legislation for the protection 
of employees from physical danger. The subject is 
brought up at present by the recent decision of the 
United States Circuit Court of Appeals, Sixth Circuit, 
in Narramore v. Cleveland, ete. Ry. (July, 1899), 96 
Fed. Rep. 298. It was premised that a statute of Ohio 
requiring railroad companies to block the frogs, 
switches and guard rails on their tracks, under pen- 
alty of a fine, was to protect employees from a well- 
known danger of their service, the risk from which, 
from the nature of their employment, they were com- 
pelled to assume; and it was held that although an 
employee impliedly waives a compliafftce with the 
statute and agrees to assume the risk from unblocked 
switches and guard rails by continuing in the service 
without complaint, a court will not recognize or en- 
force such agreemeut. The court took the ground 
that the imposition of a penalty for a violation of the 
statute does not exclude other means of enforcement 
and that to allow a company to avail itself of such an 
assumption of risk by its employees is, in effect, per- 
mitting it to nullify a penal statute, which would be 
against public policy. The New York Court of Ap- 


peals, in Knisley v. Pratt, 148 N. Y. 372, has taken 
precisely the opposite position, holding that ‘there is 
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no rule of public policy which prevents an employee 
from deciding whether, in view of increased wages, 
the difficulties of obtaining employment, or other 
sufficient reasons, it may not be wise and prudent to 
accept employment, subject to the rule of obvious 
risks,” although the risks so assumed involve the fail- 
ure of the employer to provide some means of protec- 
tion expressly required by statute. This New York 
decision is in harmony in result, and, in our judg- 
ment, in principle, with the Massachusetts cases of 
O’Maley v. So. Boston Gas Light Co., 158 Mass. 135, 
and Goodridge v. Washington Mills Co., 160 Mass. 234. 
The distinction which the federal court attempts to 
draw in the Narramore case, supra, between the New 
York and Massachusetts cases does not seem to us a 
very substantial one. 

On the general merits of the controversy we agree 
with the contention of Judge Taft in the Narramore 
case, that employees should not be permitted to waive 
statutory regulations for theirown safety. Matters of 
public policy, however, as a general rule fall more 
properly within the domain of legislative provision 
than of judicial determination, and, even conceding 
that cases of this sort furnish a proper field for the 
judicial] administration of public policy, the conflict 
of decision is so great that specific legislation can 
afford the only adequate remedy. The following lan- 
guage, from Judge Taft’s opinior in the Narramore 
case, although, perhaps, somewhat obiter, is abstractly 
interesting: 

For years employees worked in railroad yards in 
which blocks were not used, and yet no one would 
charge them with negligence in so doing. The 
switches and rails were mere perils of the employ- 
ment. Assumption of risk is in such cases the ac 
quiescence of an ordinarily prudent man in a known 
danger, the risk of which he assumes by contract. 
Contributory negligence in such cases is that action 
or non-action in disregard of personal safely by one 
who, treating the known danger as a condition, acts 
with respect to it without due care of its consequea- 
ces. The distinction has been recognized by the Su- 
preme Court of the United States. In Railway Co. v. 
O’Brien, 164 U. S. 451, the court said: “The second 
instruction was properly refused because it confused 
two propositions—that relating to the risks assumed 
by an employee in entering a given service, and that 
relating to the amount of vigilance that should be 
exercised under given circumstances.” In Hesse v. 
Railroad Co., 58 Ohio St. 167, 169, Judge Shauck, 
speaking for the Supreme Court of Ohio, said: ‘‘Ac- 
quiescence with knowledge is not synonymous with 
contributory negligence. One having full knowledge 
of defects in machinery with which he is employed 
may yet use the utmost care to avert the dangers 
which they threaten.”’ 

The distinction is exceedingly well brought out in 
Railway Co. v. Baker, 33 C. C. A., 468, 91 Fed. Rep. 
224, by Judge Woods, speaking for the Circuit Court 
of Appeals for the Seventh Circuit. There the action 
was for damages against arailroad compapy for injury 
sustained by reason of a breach ofa federal statute 
requiring the company to furnish grab irons. The 
statute, out of abundant caution, expressly piovides 
that the continued service of the employee with 
knowledge of the breach of statutory duty by the com- 
pany should not be regarded as an assumption of the 
risk. The court held that this proviso did not pre- 
vent the company from successfully maintaining the 
defense of contributory negligence. Assumption of 
risk and contributory negligence approximate where 
the danger is so obvious and imminent that no ordi- 





narily prudent man would assume the risk of injury 
therefrom. But where the danger, though present 
and appreciated, is one which many men are in the 
habit of assuming, and which prudent men who must 
earn a living are willing to assume for extra compen- 
sation, one who assumes the risk cannot be said to be 
guilty of contributory negligence, if, having in view 
the risk of danger assumed, he uses care reasonably 
commensurate with the risk to avoid injurious conse- 
quences. One who does not use such care, and who, 
by reason thereof, suffers injury, is guilty of contribu- 
tory negligence, and cannot recover, because he, and 
not the master, causes the injury, or because they 
jointly cause it. 

In extreme cases there may Le a practically satisfac- 
tory distinction to be drawn between assumption of 
risk and contributory negligence. If, for instance, a 
workman accepts employment under an over-hanging 
natural bank of earth, where he knows that landslides 
threaten, against which it is impossible to guard by 
shoring up or other means, a case of assumption of 
risk, pure and simple, is presented. Where, on the 
other hand, an employee accepts work without the 
provision of some appliance for his safety, the ab- 
sence of which does not preclude him from perform- 
ing his work in safety, but renders it more probable 
that through inadvertence or forgetfulness he will 
cause an injury to himself, it seems to us that the 
elements of assumption of risk and contributory neg- 
ligence are for practical purposes inextricably 
blended. A large proportion of the precautions for 
the benefit of workmen, required by factory acts, em- 
ployer’s liability acts, and similar legislation, in reality 
have for their purpose, in part, at least, the protection 
of the employee from the consequences of his own 
negligence. 

This discussion serves to emphasize the recom- 
mendation made at the beginning of this article, that 
legislation for the benefit of employees should be rad- 
ical and minute in its terms. In the statute passed 
upon in Ry. Co. v. Baker, supra, for instance, it was 
provided that “the continued service of the employee, 
with knowledge of the breach of statutory duty by the 
company, sbould not be regarded as an assumption of 
the risk.’”? Such a provision isto be recommended, 
and also a further one, expressly precluding a master, 
who fails to provide safeguards required by statute, 
from maintaining the defense of contributory negli- 
gence. 

Legislation of this character is clearly within the 
police power, and such power is nullified and its at- 
tempted exercise turned into a farce if the obligation 
of the master may be thrown off by contract, either 
express or implied. In the recent case of Short v. 
Bullion-Beck Champion Min. Co., decided in the Su- 
preme Court of Utah in June last (57 Pac. Rep. 720), 
it was held, very properly, as we think, that a servant 
may claim neither an express nor an implied contract 
to pay for services rendered under a contract of em- 
ployment which is in violation of laws fixing a penalty 
for doing the act‘upon which recovery is sought, and 
in no case can a contract be implied when the parties 
to it are in pari delicto, and where plaintiff, to make 
his case, must resort to the illegal transaction in proof 
and pleading. The contract in this case attempted to 
be sued upon was in contravention of the Utah 
“Eight-Hour Law,” limiting the hours of labor of 
persons in underground mines, which has been held 
constitutional by the Supreme Court of the United 
States. The Utah court in effect decided that parties 
could not defeat a police regulation by mutual agree- 
ment. In cases where the courts cannot or will not 
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prevent circumvention of police legislation, the legis- 
lature should anticipate legal evasions and expressly 
guard against them.—New York Law Journal. 





BOOK REVIEWS. 


GENERAL DIGES7, VOL. 6. 

This volume covers all the reported decisions of all 
the courts in the United States, of the higher courts 
of England, of the Supreme Court of Canada, with 
many important eases from other Canadian courts, 
and includes all officially reported cases and all cases 
not to be officially reported which were first published 
between July 1, 1898, and January 1, 1899. It is an 
immense volume of nearly 2,500 pages, wherein the 
syllabi of reported cases are well and concisely stated, 
and the division of the various subjects into heads 
and subheads well carried out. The references are 
especially commendable in this that not only the State 
reports are cited but also the West Publishing Com- 
pany system of reporters, and law newspapers and 
law magazines wherein the cases are also to be found 
commented upon orannotated. Thisseries of Digests 
iS published by the Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y. 

AMERICAN STATE REPORTS, VOL. 67. 

A most excellent case on the subjeet of liability of 
one partner for the tortious acts of another, is reported 
in this volume—the case of Williams v. Hendricks 
(Ala.), and followed by an exhaustive note on the 
subject, in which the question is considered from all 
standpoints. The liability for the keeping of expho- 
sives is treated in a note to the case of Kinney v. 
Koopman (Ala.). Babcock v. Carter, another Ala- 
bama case, is followed by a note on the suvject of the 
liability of sureties on defective bonds or undertak- 
ings on appeal. The novel question as to the prop- 
erty in dogs, and the remedy for its enforce- 
ment, is exhaustively considered in a note to the case 
of Hamby v. Sampson (Iowa). Those interested will 
find in the note to the case of Tryon v. Pingree 
(Mich.), a useful note on the subject of false impris- 
onment, in which the doctrine is discussed in all of its 
phases. Nuncupative wills forms the subject of a 
note to the case of Wiley’s Estate (Pa.), and the law 
as to what are percolating waters is extensively con- 
sidered in a note to Wheelock v. Jacobs (Vt.). The 
implied power of courts to issue writs of supersedeas, 
is discussed in the case of State v. Board of Education 
(Wash.). In addition to these annotated cases there 
are of course a great number of valuable and well 
selected cases from all the States. Published by Ban- 
croft Whitney Company, San Francisco, Cal. 








BOOKS RECEIVED. 


Forms of Pleading in Actions for Legal or Equitable 
Relief, Prepared with Especial Reference to the 
Codes of Procedure of the Various States, and 
Adapted to the Present Practice in many Com- 
mon Law States, by Austin Abbott, LL. D., Com- 
pleted for Publication after his Decease by Carlos 
C. Alden, LL. M., of the New York Bar, Profes- 
sor of Pleading in the Law Department of the 
New York University. In Two Volumes. New 
York, Baker, Voorhis & Company, 1899. Sheep, 
pp. xxxix, 1858. Price, $13.00. 





WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and ot 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of Im- 
portant Decisions and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 


CALIFORNIA..... 
COLORADO......... 
FLORIDA..... 
GEORGIA.... 
KENTUCKY......... 
NEW JERSEY.... 
NEW MEXICco. 
SOUTH CAROLINA. 
TENNESSEK........ 
UNITED STATES C. C 
UNITED StTaTES C. 
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1. ACCIDENT INSURANCE—Voluntary Exposure—Evi- 
dence.—Deceased was overtaken by a policeman while 
driving, and, in an altercation which ensued, the 
policeman shot and killed him. After deceased was 
shot, he fired his pistol at the policeman, but there 
was n> positive evidence that he took the pisto! from 
his pocket until he was shot. His pistol had a white 
handle, and one witness testified that before the shoot- 
ing he saw deceased take something from his pocket 
and threaten to kill the policeman, while another tes- 
tified that deceased went toward the policeman, un- 
buttoning his overcoat with his left hand, and that he 
raised his right when close to him, saying, “You will 
not stop my horse,” and had nothing in his hand that 
witness could see; that after deceased was shot, and 
had fired at the policeman, witness saw something 
white in his hand. Held, that it was not an abuse of 
the trial court’s discretion to refuse to set aside a Ver- 
dict finding that deceased had not voluntarily exposed 
himself to unnecessary danger, within the exception 
of a policy.—DE GREAYER V. FIDELITY & CASUALTY CO. 
OF NEW YORK, Cal., 58 Pac. Rep. 390. 

2. ASSIGNMENTS FOR CREDITORS.— Where an assignee 
for creditors, after bringing suit to settle the assigned 
estate, but before a report of claims was filed, resigns 
his trust, he is not liable on his bond for failing to 
make a creditor a party to the suit, for the reason, if 
for no other, that the creditor had not been damaged 
when he resigned; it being then still possible for the 
new trustee to make him a party, and for him to have 
his claim allowed.—LON@’s EXER. V. MERCHANTS’ NAT. 
Bank OF CHICAGO, Ky., 52S. W. Rep. 822. 

3, ATTORNEY AND CLIENT—Fees of Assistant Attorney. 
—Where an attorney advanced money to a street con- 
tractor, and took an assignment of apportionment 
warrants as collateral security, under an agreement 
by which he was to collect the warrants and have 10 
per cent. as his fee for so doing, he is not chargeable 
with the fees of attorneys employed by the assignor to 
assist him in prosecuting suits upon the warrants.— 
NEVIN V. MASONIC Sav. BANK’S ASSIGNEE, Ky., 52S. W. 
Rep. 811. 

4. Banks — Draft — Consideration.—Where plaintiff 
bank, having been notified of a deposit, made in an- 
other bank in favor of defendant, subject to plaintiff's 
draft, paid the amount to defendant, taking a receipt, 
and afterwards, in order to obtain the money, had de- 
feadant sign a draft on the bank where it was de- 
posited, such draft is founded on a sufficient consid- 
eration.—PLACER COUNTY BANK V. FREEMAN, Cal., 58 
Pac. Rep. 388. 

5. BANKRUPTCY—Discharge—Keeping Books.—Itis no 
ground of opposition to the discharge of a bankrupt 
that he failed to keep proper books of account in his 
business, or destroyed his books, at a time prior to the 
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enactment of the bankruptcy law; for, no bankruptcy 
law being in existence, such acts or conduct could not 
have been ‘‘in contemplation of bankruptcy,” within 
the meaning of section 14 of the act (30 Stat. 550).—IN 
RE HirnscH, U. 8. D. C., W. D. (Tenn.), 96 Fed. Rep. 
468. 

6. CONTRACT—Rescission—Laches.—A suit by a stock- 
holder against a receiver of an insolvent corporation 
to rescind his contract for the purchase of its stock, 
snd to have established against the receiver as a claim 
the amount paid therefor, on the ground of false and 
fraudulent representations made to him by the presi- 
dent of the company as to its financial condition and 
the issue of its stock, cannot be maintained when after 
such purchase the plaintiff acquired information as to 
the financial condition of the company and the issue 
of its stock sufficient to disclose the falsity of the rep- 
resentations, or to put him on inquiry, but took no 
steps to repudiate the purchase until nearly three 
years later.—TIERNEY V. PARKER, N. J., 44 Atl. Rep. 161. 

7, CORPORATIONS—Foreign Corporations—Subjection 
to Policy and Laws of State.—The right of a foreign 
corporation to engage in business in another State de- 
pends upon the comity of that State, and this comity 
is again limited by the public policy of the State, which 
may be inferred from its general attitude with regard 
to such corporations, or may be positively declared by 
statute.— WILLIAMS v. GOLD HILL MIN. Co., U. 8. C. C., 
N. D. (Cal.), 96 Fed. Rep. 454. 

8. CORPORATIONS—Insolvency—Sale of Assets.—In an 
insolvency proceeding against a corporation, in order 
to vest this court with jurisdiction to make a decree 
for the sale of the property of the insolvent company 
clear of prior incumbrances, under the eighty-first sec- 
tion of the corporation act, two jurisdictional facts 
must appear: First, thatthe prior incumbrances are 
disputed, as to either legal or equitable rights asserted 
under them; and, secondly, that the property is of such 
a character that it will materially deteriorate in value 
pending the litigation.—REILLY Vv. PENN CORDAGE Co., 
N.J., 44 Atl. Rep. 161. 

9. CRIMINAL EVIDENCE—Rape—Reputation of Prose- 
cutrix.—The character of the prosecutrix for chastity 
may be impeached only by general evidence of her 
reputation, and not by evidence of particular instances 
of unchastity.—TERRITORY V. PINO,N. Mex., 58 Pac. 
Rep. 393. 

10. CRIMINAL Law—Accomplice Testimony.—An ac- 
complice, jointly indicted with another for the crime 
of murder, is a competent witness on behalf of the 
State upon the separate trial of his co-defendant.— 
BISHOP V. STATE, Fla., 26 South. Rep. 703. 


11. CRIMINAL LAaw—Homicide—Plea.—A plea in abate- 
ment for misnomer must not only state the true name 
of the accused, but it must further ailege that he was 
not commonly known and called by the name under 
which he stands indicted.—WALDRON V. STATE, F'la., 26 
South. Rep. 701. 


12. CRIMINAL Law — Seduction—Instructions.—In a 
prosecution of a married man for the seduction of an 
unmarried female, the refusal of an instruction that 
such seduction must have been accomplished by fiat- 
tery, false promises, artifice, urgent importunity, pro- 
fessions of attachment, etc., which were relied on by 
the person seduced, was not error, where the court 
charged, in lieu thereof, that seduction, as applied to 
the case, was the “offense of inducing an unmarried 
female of previous chaste character, by a married 
man, to consent to unlawful sexual intercourse by en- 
ticements and influences which overcame her scru- 
ples.”’"—FLICK v. COMMONWEALTH, Va., 348. E. Rep. 3. 


13. DEATH BY WRONGFUL ACT—Action by Foreign 
Administrator.—Under Rev. St. Ohio, § 6133, providing 
that a foreign administrator may prosecute an action 
in that State in his capacity of administrator in like 
manner as a non-resident may sue, a foreign adminis- 
trator may maintain an action for death of the dece- 
dent by wrongful act, as authorized by sections 6134, 








6134a, 6185, allowing an action for death by wrongful 
act, and permitting an administrator to sue on behalf 
of the beneficiaries.—POPP Vv. CINCINNATI, H. & D. Ry. 
Co., U.8. C. C.,8. D. (Ohio), 96 Fed. Rep. 465. 

14. DESCENT—Rights of Illegitimate in Estate of Sis- 
ter.—Under Shannon’s Code, § 4169, providing that 
where any woman shall die intestate, having a natural 
born child, whether she also have a legitimate child 
or otherwise, such natural born child shall take, by 
the general rules of descent, equally with the other 
child or children, the estate of his mother, and should 
such child die intestate, without child, his brothers 
and sisters shall,in like manner,take his estate, an 
illegitimate brother shares equally with his legitimate 
sisters inthe estate of a deceased legitimate sister, 
who died intestate without leaving husband or chil- 
dren, and who acquired her estate by deed from her 
husband.—LAUGHLIN V. JOHNSON, Tenn., 528. W. Rep. 
816. 

15. EXECUTIONS — Right to Redeem.—Under Mills’ 
Ann. St. § 25647, which provides that a defendant whose 
lands are sold under execution may redeem within six 
months after sale, and section 2548, which provides 
that after six, and before the end of nine, months from 
such sale, any judgment creditor of a defendant may 
redeem, it is not necessary that the redeeming cred- 
itor’s judgment should be a lien, or that it should have 
been in existence when the sale was made.—PADDACK 
v. STALEY, Colo., 58 Pac. Rep. 363. 

16. EVIDENCE—Principal and Agent—Bills and Notes. 
—A letter from a company stating that one of its rep- 
resentatives will make an arrangement with a party as 
to the sale of its product or the establishment of an 
agency for the sale thereof is not evidence that such 
representative is a general agent, but only evidence of 
his authority as a special agent, with power limited to 
act in the matter referred to.—MCINTOSH-HUSTINGTON 
Co. v. RICE, Colo., 58 Pac. Rep. 358. 

17. GUARDIAN AND WARD—Letters—Notice.—Code Civ. 
Proc. § 1747, declaring that, before a court shall ap- 
point a guardian of an infant, it must cause such notice 
as it deems reasonable to be given to the person hav- 
ing the care and custody of the infant, is mandatory; 
and without such notice the court has no power to 
make an appointment.—IN RE EIKERENKOTTER’S Es- 
TATE, Cal., 58 Pac. Rep. 370. 

18. INJUNCTION—Legal Remedy—Chattel Mortgage.— 
Equity will not entertain a bill by a creditor of a mort- 
gagor, where he has acquired the legal title to the 
mortgage chattels of his debtor by a sale thereof under 
an attachment, to enjoin a sale by the mortgagee on 
foreclosure of his mortgage, executed prior to the at- 
tachment, but claimed by the creditor to be invalid on 
the ground that it does not state the consideration 
therefor, and for the determination of its validity, as 
the parties have an adequate remedy at law, by re 
plevin.—JERSEY CITY MILLING Co. v. BLACKWELL, 
N.J., 44 Atl. Rep. 153. 

19. INTERNAL REVENUE—Forfeitures.—It is not the 
purpose of the internal revenue laws to work the for- 
feiture of the property of any owner unless he know- 
ingly or negligently contributes to their violation, and, 
where a team and wagon were used for the conveyance 
of unstamped barrels of whisky being removed with 
intent to defraud the government of the tax thereon, 
in violation of Rev. St. § 3450, without the knowledge 
or consent of a mortgagee, who, by reason of condition 
broken, was the legal owner of such team and wagon 
under the laws of the State,and had taken proper 
steps to obtain possession thereof, the property is not 
subject to forfeiture as against him.—UNITED STATES V. 
Two BARRELS WHISKY, U. 8. C. C. of App., Fourth 
Circuit, 96 Fed. Rep. 479. 

20. JUDGMENT—Priorities—Lien.— Under 1 Rev. St. 
1898, § 744, which provides that ‘‘the sheriff shall pay 
over the proceeds of sale of any real estate sold by him 
to any judgment having prior lien thereon,” a judg- 
ment entered up prior to another does not constitute a 
prior lien on property acquired by the judgment 
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debtor, by inheritance, subsequent to the entry of 
both judgments, as their lien attaches at the same 
time, and they are entitled to a pro rata distridution.— 
BELKNAP V. GREENE, S. Car., 348. E. Rep. 26. 

21. JUDGMENT AGAINST INFANT— Vacation. — Under 
Code, § 155, subd. 2, which provides that an infant over 
14 years of age may be made a party defendant by per- 
sonal service, when a judgment has been rendered 
against an infant in an action in which the court has 
acquired jurisdiction of the person of the infant, where 
he is over 14 years of age, by the service of the sum- 
mons on him personally, such judgmentis not void, 
even though no guardian ad litem was appointed for 
the infant, but is merely voidable.—ROBERTSON V. 
BvalR, 8. Car., 348. E. Rep. 11. 

22. JUDICIAL SALES—Inadequacy of Price.— Inade- 
quacy of price alone is not sufficient to authorize the 
chancellor to set aside a judical sale.—-OWENS V. OWENS, 
Ky., 52 8. W. Rep. 822. 

23. MASTER AND SERVANT — Fellow-Servant.—Under 
Civ. Code, § 1970, which exonerates an employer from 
liability for negligence of persons ‘‘employed in the 
Same general business,” a carpenter engaged in in- 
closing an elevator shaft within a frame for the owner 
of a building is a fellow-servant of one operating the 
elevator for such owner.—MANN V. O’SULLIVAN, Cal., 58 
Pac. Rep. 375. 

24. MORTGAGES—Lien— Adverse Possession.—A mort- 
gage on real estate, under the laws of this State, is a 
mere lien on the land to secure the payment of money, 
and the mortgagee can maintain no action thereunder 
for possession until he becomes the owner at fore- 
closure sale.—COE V. FINLAYSON, Fla., 26 South. Rep. 
704. 

25. NEGLIGENCE—Contributory Negligence—Burden 
of Proof.—The rule is well settled that in an action for 
damages for personal injuries or death, the burden of 
proving contributory negligence is on the defendant, 
and the plaintiff is not required to prove the absence 
of contributory negligence on his part, and the erro- 
neous effect of an instruction in violation of the rule is 
not neutralized by an inconsistent and contradictory 
instruction unduly favorable to plaintiff.—LINDEN vy. 
ANCHOR MIN. Co., Utah, 58 Pac. Rep. 355. 

26. NEGLIGENCE — Defective Sidewalk.— Before a 
minor, between 7 and 14 years of age, can be found 
guilty of contributory negligence, the law’s presump- 
tion to the contrary must be rebutted by evidence and 
circumstances establishing maturity and capacity.— 
CITY OF ROANOKE V. SHULL, Va., 348. E. Rep. 34. 


27. SALE—Buyer’s Risk—Knowledge of Selier.—In a 
contract for the sale of a car of fruit which is ‘‘in tran- 
sit,” the buyer knowing that the seller is not the ship 
per, and had nothing to do with the packing or loading 
of the car, being himself a buyer from the actual ship- 
per, the term ‘‘buyer’s risk” places upon the buyer all 
risk of damage growing out of the fact that the car was 
defective or the fruit improperly packed therein.— 
ROSE V. WEINBERGER, Ga., 348. E. Rep. 28. 


28. SaLes—Conditioenal Sales—Contract.—A contract 
which stipulates that the vendee ‘‘agrees to sell,” and 
the purchaser ‘‘agrees to buy,” a stock of goods, that 
the purchase price is to be paid in future installments; 
that the vendee shall take immediate possession of it 
and use it in regular course of trade, but from time to 
time shall add to it, soit shall not diminish in value 
before paid for; that a bill of sale is to be made, and 
“absolute possession” is to be delivered in the future 
after final payment; that until such payment the title 
is to remain in vendor, and that it is to be insured in 
the vendor’s name at the vendee’s expense, is a condi- 
tional sale, valid as to creditors, although the vendee’s 
agreement to buy and pay the consideration is abso- 
lute, and although, on condition broken, a sale is to be 
made, and any surplus obtained is to be paid to the 
vendee.—PERKINS V. METTLER, Cal., 58 Pac. Rep. 384. 


29. SaLES—Pleading and Proof.—In an action for 
goods sold and delivered, the plaintiff may show that 





the goods were delivered to an agent of the defendant, 
though there may be no allegation as to agency in his 
complaint.—WAGENER V. KIRVEN, S. Car., 34S. E. Rep. 
18. 

30. SPECIFIC PERFORMANCE.—A defendant will not be 
compelled to specifically perform a contract to pur- 
chase land where a material fact, constituting an in- 
dispensable link inthe complainant’s chain of title, 
depends for its proof entirely and exclusively upon 
the evidence of two certain witnesses.—FAHY Vv. Cav 
ANAGH, N. J., 44 Atl. Rep. 154. 

31. TRUSTS—Resulting Trusts—Powers.—The doctrine 
of resulting trusts has no application to the case of a 
deed by K to B, in consideration of payment by F to k, 
declaring that it is in trust for the use of K for life, 
and after his death, F surviving him, for her use, but 
if K survive her, then on his death to and for the use 
of such persons as F shall by her deed convey the same 
to, or shall by her will appoint, or in the absence of 
deed or will by her, then to her heirs; said deed 
further showing that the consideration paid by F has 
also secured an independent covenant by K to provide 
F a comfortable home and support on the land during 
her life, or to H’s death.—MANNING V. SCREVBN, S.@ar., 
348. E. Rep. 28. 

32. VENDOR’s LIEN—Insurance for Benefit of Vendor. 
—The vendor’s lien attaches to the proceeds of an in- 
surance policy payable to him as his interest may ap- 
pear, and the insurance money is subject to garnish- 
ment by his creditor.—WHITE V. TAYLOR, Ky., 52 8. W. 
Rep. 820. 

38. VENDOR AND PURCHASER—Fraudulent Misrepre- 
sentations.—W here the vendor of a city lot, with intent 
to deceive, falsely represented that the lot and im- 
provements thereon were above the grade established 
for the street, and thereby induced the purchaser to 
buy, he is liable in damages.—DINWIDDIE V. STONE, 
Ky., 52S. W. Rep. 814. 


34. VENDOR AND PURCHASER—Purchase Subject to 
Widow’s Claim.—Where the son of a decedent sold to 
defendant one-half of atract of land which belonged 
to his father, the title bond stipulating that upon the 
payment of the purchase price, deed was to be made 
to defendant, ‘‘subject to the claim” of the widow, de- 
fendant is bound by an agreement, of which he had 
notice, that the widow’s interest in the entire tract of 
land was to be a life estate in the one-half sold to de- 
fendant.—BLACK V. ALLEN, Ky., 52S. W. Rep. 809. 


35. WiLLs—Conversion.—A provision in a will au- 
thorizing the executors to sell certain real estate on 
the request of the testator’s wife, and to invest the pro- 
ceeds, does not work a conversion of such realty, 30 
that it will be treated as personal property for the pur- 
poses of administration, but the title thereto passes to 
the devisee, where the widow made no request.— 
MEADE V. CAMPBELL, Va., 34S. E. Rep. 30. 


36. WILLS—Deed of Gift—Time of Taking Effect.—An 
instrument imported on its face to be an absolute deed 
of gift, and was unsigned and unexecuted. The evi- 
dence showed that it was not designed as a paper to 
take effect after the maker’s death, but was written to 
take effect at once, provided the maker saw proper to 
execute and deliver it. Held, that the paper was nota 
will, and hence properly excluded in an action to con 
test the same.—JOHNSON V. JOHNSON, Tenn., 52 8. W. 
Rep. 814. 


87. WILLS — Designation of Legatee. — Testator, by 
will, bequeathed ‘‘to the children of Dr. James B. 8S. 
$500 apiece,” etc. Testator had a brother, Joseph B.S., 
who was a physician. He had a nephew, James B. 8., 
who was not a physician. The evidence showed that 
James B. 8., though not a physician, was familiarly 
known among his associates as “Doc.” or ‘‘Dr.,” and 
had once been a clerk in a drug store; all of which was 
known by the testator, who was accustomed to allude 
to him in the same manner. Held,that the name must 
control, and that James B. S. was the person meant.— 
ATTERBORY V. STRAFFORD, N. J., 44 Atl. Rep. 160. 
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